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INTRODUCTION 


Functionally  viewed,  networks  are  intermediaries  between  stations 
and  advertisers  and  between  stations  and  program  producers.  By  linking 
together  affiliated  broadcast  stations,  networks  facilitate  establish¬ 
ment  of  a  national  market  for  television  carmercial  time  sales  and  spread 

the  costs  of  program  acquisition  and  distribution  over  many  broadcast 
outlets . 

Earlier,  the  Network  Inquiry  reported  on  the  manner  in  which  net¬ 
works  and  local  stations  develop  and  maintain  affiliation  relationships 
and  the  effects  FCC  regulations  have  had  upon  the  formal  and  informal 
conduct  of  those  relationships.-7  This  report  is  designed  to  describe 
and  analyze  another  aspect  of  the  networks '  function  —  the  acquisition 
of  programs  for  distribution,  via  interconnected  network  schedules  —  and 
the  principal  alternative,  non-network  methods  by  which  affiliated  and 
independent  stations  acquire  national  prograrrniing. 

I.  Scope  of  the  Report 

The  size  and  complexity  of  the  program  supply  industry  dictated  the 
unusual  length  of  this  report.  The  scope  and  organization  of  the  report 
were  shaped  by  the  purposes  of  the  Network  Inquiry  and  the  general  nature 
of  the  program  supply  market. 


V  Network  Inquiry  Special  Staff,  An  Analysis  of  the  Network-Affiliate 
Relationship  in  Television  (Oct.  1979)  (preliminary  report) . 


A.  Role  of  the  Network  Inquiry 


The  Commission  initiated  this  proceeding  in  order  to  review,  and 
perhaps  reassess,  its  role  as  a  regulator  of  network  structure  and 
behavior.  Although  it  is  the  Comnission ' s  task  to  choose  the  basic 
policy  goals  to  be  pursued  in  regulation  of  the  television  industry, 
the  Inquiry's  function  is  to  provide  a  factual  and  analytical  base  frcm 
which  the  Canmission  may  trace  the  effects  of  present  rules  and  the 
probable  outcomes  of  alternative  proposals.  Consequently,  the  central 
task  of  the  Network  Inquiry  is  to  provide  the  Federal  Communications 
Comnission  a  comprehensive  account  of  the  manner  in  which  the  United 
States  system  of  commercial  television  networking  operates.  The  facts 
presented  and  analyses  developed  should  be  responsive  to  twa  central 
policy  issues  which  under ly  the  various  specific  concerns  the  Inquiry 
has  been  directed  to  address.  Have  the  three  principal  existing  commer¬ 
cial  networks  engaged  in  behavior  that  is  anti-ccmpetitive  or  otherwise 
frustrates  the  FCC's  purposes  to  promote  the  wider  and  more  effective 
use  of  television?  What  are  the  prospects  for  the  entry  of  additional 
television  networks  and  how  have  Commission  policies  affected  these 
opportunities? 

B.  Central  Features  of  the  Program  Supply  Market 

Three  features  of  the  program  supply  process  substantially  affected 
the  structure  and  organization  of  this  report.  First,  most  programming, 
and  particularly  almost  all  entertainment  programming,  is  independently 
produced.  That  is,  stations  and  networks  usually  do  not  produce  the 
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typical  variety  or  talk  show,  situation  comedy  or  act ion- adventure  series, 
or  movie  but  rather  acquire  television  exhibition  rights  in  such  products 
from  independent  companies.—  Thus,  the  program  supply  process  is  con¬ 
cerned  predominantly  with  the  contractual  acquisition  of  certain  property 
rights  in  creative  or  artistic  works  from  independent  entrepreneurs .  This 
acquisition  process  is  also  designed  to  provide  methods  for  financing  the 
development  and  production  of  programs. 

Second,  the  process  of  supplying  nationally  distributed  entertainment, 
sports  and  news  programs  takes  place  in  two  distinct  markets.  In  the 
syndication  market,  producers  or  other  owners  of  exhibition  rights  in  pro¬ 
grams  sell  these  rights  directly  to  television  stations.  In  the  network 
market,  program  owners  convey  exhibition  rights  to  networks  which  then 
include  the  programs  within  their  schedules  and  offer  the  programs  to 
sffilistes  pursuant  to  their  network— affiliate  agreements.  From  the  view¬ 
point  of  the  local  outlet,  syndicated  programs  represent  the  principal 
competitive  alternative  to  network  programs.  Thus,  in  analyzing  the 
questions  confronting  the  Network  Inquiry,  neither  the  network  nor  the 
syndication  program  supply  process  should  be  viewed  in  isolation.  These 
different  processes  of  selling  and  distributing  programs,  however,  have 
generated  substantially  different  practices  in  pregram  development, 
finance  and  acquisition. 


V  In  a  functional  sense,  sports  programs  are  also  independently  produced. 
Although  a  network  or  station  may  actually  telecast  the  games,  they 
are  organized,  scheduled  and  played  by  firms  independent  of  the  network. 
By  contrast,  local  and  national  news  programs  usually  are  produced  by 
the  station  or  network. 
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Third,  the  program  supply  process  was  substantially  free  of  specific 

governmental  regulation  until  1970.  Since  then,  however,  the  situation 

has  changed  radically.  Several  rules  have  been  imposed  upon  the  process 

and  more  have  been  proposed.  In  1970,  the  FCC  promulgated  three  rules 

*/  .  ,  **/ 

that  materially  affected  the  industry.—  The  prime  time  access  rule, 
fully  effective  in  1975,  forbids  ABC,  CBS  and  NBC  affiliates  in  the  fifty 
largest  markets  from  clearing  more  than  three  hours  of  adult  entertainment 
programming  between  7  p.m.  and  11  p.m.  each  night.  These  affiliates  are 
also  prevented  from  filling  any  portion  of  the  remaining  "access"  hour 
with  syndicated  program  episodes  that  were  formerly  exhibited  on  a  net¬ 
work,  so-called  "off-network  syndicated  programs."  The  syndication 

rule, - 7  effective  in  1973,  forbids  the  three  principal  national  networks 

from  engaging  in  the  syndication  business  and  frcm  sharing  in  the  syndication 
revenues  of  independent  producers.  The  financial  interest  rule, -  effec¬ 

tive  in  1972,  prohibits  ABC,  CBS  and  NBC  frcm  acquiring  "any  financial  or 
proprietary  right  or  interest"  in  independently  produced  television  programs 
"except  the  license  or  other  exclusive  right  to  network  exhibition  within 
the  United  States." 


*/  See  Network  Inquiry  Special  Staff,  A  Review  of  the  Proceedings  of 
the  Federal  Ccmmunicatians  CCTnmission'  Leading  to  the  Adoption  of 

the  Prime  Time  Access  Rule,  the  Financial  Interest  Rule  and  the 

Syndication  Rule:  Dockets  12782  and  19622  (Oct.  1979)  (preliminary 

report) . 

^*/  47  C.F.R.  §  73.658(k) (1979) . 

***/  47  C.F.R.  §  73.658 ( j) (i) (1979) . 


****/  47  C.F.R.  §  73. 658 (j) (ii) (1979). 
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In  1972  the  Department  of  Justice  filed  complaints  against  each 
of  the  networks ,  charging  that  the  practices  of  each  in  acquiring  enter¬ 
tainment  programs  for  network  exhibition  violated  the  Sherman  Antitrust 
Act.  The  complaint  against  NBC  has  been  resolved  with  the  entry  of  a 
consent  decree.  The  Department  of  Justice  and  CBS  have  submitted  to 
the  court  a  proposed  decree,  largely  identical  to  the  NBC  decree,  in 
settlement  of  the  complaint  against  CBS.  The  ABC  suit  has  yet  to  be 
tried.  The  NBC  decree  extensively  regulates  a  number  of  contractual 
practices  commonly  adopted  in  dealings  between  networks  and  suppliers. 

In  1977,  the  FCC  initiated  the  present  Network  Inquiry  and,  in  so 
doing,  expressed  an  interest  in  examining  a  large  number  of  potential 
regulatory  initiatives.  Through  a  filing  in  the  Network  Inquiry,  the 
Motion  Picture  Association  of  America  (MPAA)  has  petitioned  the  Conmission, 
requesting  a  ruling  that  the  FCC' s  financial  interest  rule  bars  the  acquisi 
tion  by  networks  of  certain  property  rights  in  independently  produced 
programs. 

Both  the  Justice  Department  and  the  MPAA  particularly  complain  of 
three  rights  often  obtained  by  networks  in  contracts  with  entertainment 
series  producers.  These  are:  (a)  options  to  purchase  additional  episodes 
for  subsequent  years  at  pre-set  prices;  (b)  exclusive  broadcast  rights  as 
against  other  media  and  exclusivity  with  respect  to  repeat  showings  of 
licensed  episodes  beyond  the  first  broadcast  year  in  which  an  episode  is 
telecast;  and  (c)  the  right  to  prevent  producers  from  licensing  to  other 
networks  derivative  works  (  spin  offs  )  based  on  previously  licensed  series 
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C.  Questions  Answered 

As  a  consequence  of  this  flurry  of  governmental  activity  during  the 
past  decade,  many  features  of  the  program  supply  market  are  now  heavily 
affected  by  specific  legal  proscriptions.  It  seemed  necessary,  therefore, 
to  gather  fairly  extensive  in  forma  t ion  on  the  effects  of  these  rules  on 
industry  behavior.  Because  we  confront  a  dual  market  system  —  one  for 
syndicated  programs,  another  for  network  programs  —  our  descriptive  and 
analytical  task  was  a  large  one.  Given  the  dominant  role  of  independent 
production,  our  central  concern  throughout  all  sections  of  the  report  is 
necessarily  to  describe  the  process  of  buying  and  selling  property  rights 
in  creative  works  and  to  analyze  whether  industry  structures  and  contractual 
arrangements  produce  anticompetitive  restraints,  inhibit  the  prospects 
for  additional  networks,  or  otherwise  threaten  to  affect  adversely  the 
interests  of  the  viewing  public. 

More  specifically,  the  information  we  gathered  and  the  analyses 
presented  below  are  designed  to  yield  concrete  judgments  with  respect 
to  the  following  questions: 

1.  Market  structures 

a.  Is  the  program  supply  market,  and  its  various  discrete  sub- 
markets,  sufficiently  competitive  that  program  suppliers,  individually 
or  collectively,  are  unable  to  exert  market  power  in  their  dealings  with 
stations  and  networks? 

b.  Is  the  program  supply  industry  sufficiently  responsive  to 
changes  in  demand  for  programs  that  it  is  likely  to  satisfy  the  demands 
of  additional  networks  or  local  outlets  that  might  enter  the  industry, 

at  least  so  long  as  such  entry  does  not  substantially  increase  the  costs 
of  program  production? 


2 .  Market  Conduct 


a.  How  are  network  and  syndicated  programs  created,  developed, 
financed  and  distributed? 

b.  What  are  the  usual  contractual  arrangements  with  respect  to 
the  supply  of  programs? 

c.  What  economic  forces  explain  these  patterns  of  market  conduct? 

d.  How  have  government  policies  affected  the  behavior  of  parties 
to  program  supply  agreements  and  what  are  the  likely  effects  of  additional 
or  alternative  proposals? 

e.  Do  network  program  acquisition  practices  have  actual  or 
potential  anti-carpetitive  effects,  increase  the  entry  barriers  confronting 
potential  new  networks  or  otherwise  threaten  the  public  interest? 

To  the  extent  that  we  are  able  to  answer  these  questions  the  Commission 
should  be  able  to  trace  the  effects  of  its  present  rules  and  the  consequence; 
of  modifying,  supplementing  or  abolishing  them.  Viewing  these  actual  or 
predicted  results  through  the  optic  of  its  own  policy  goals  for  the  televisic 
industry,  the  Commission  should  be  able  to  determine  whether  or  not  to  adopt 
any  alterations  in  present  regulations. 

II.  Organization  of  the  Report 

We  begin  by  describing  in  detail  the  processes  of  developing,  acquiring 
and  producing  network  and  syndicated  programs. included  in  these  descrip¬ 
tions  are  analyses  of  the  various  program  types,  program  production  firms, 
methods  of  developing  ideas  into  programs  and  financing  their  production, 


V  Pp*  13-161E,  infra. 
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and  the  processes  of  monitoring  program  quality.  We  also  attempt  to 
describe  in  these  initial  sections  both  the  shared  and  the  divergent 
interests  of  program  producers  and  purchasers,  and  techniques  carrmonly 
employed  for  accommodating  these  interests.  Our  principal  concerns 
throughout  these  initial  sections  are  to  analyze  the  roles  played  by  the 
various  firms  within  the  network  and  syndication  markets,  the  incentives 
and  opportunities  confronting  these  firms,  and  the  extent  to  which  these 
roles  and  incentives  differ  between  the  network  and  syndication  markets 
and  among  producers  of  different  program  types  within  each  market. 

Our  review  of  market  practices  concludes  with  a  chapter  analyzing 

*/ 

network  program  supply  contracts.—  This  description  is  drawn  both  from 
analysis  of  one  comprehensive,  typical  contract  document  and  our  review 
of  the  contract  files  of  47  network  programs  and  program  series  exhibited 
during  the  1977-78  broadcast  season.  The  material  presented  here  is 
designed  to  provide  a  detailed  exposition  of  the  manner  in  which  networks 
and  their  suppliers  bargain  over  the  material  issues  that  arise  in  the 
financing,  development  and  production  of  network  programs. 

The  report  then  turns  to  an  extended  analysis  of  the  operation  of  the 
network  and  syndication  markets  in  which  the  firms  and  institutions  just 
described  interact  in  accordance  with  the  incentives  and  opportunities  each 
faces.  This  broad  inquiry  begins  with  a  review  of  existing  literature  on 

-k-k  / 

the  topic. — 7  There  we  report  the  conclusions  previous  analysts  have 


*/  PP*  162-226,  infra. 


HI/  Pp-  227-70 ,  infra 
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reached  concerning  the  structure  of  these  markets,  the  manner  in  which 
rights  are  exchanged  and  prices  are  determined ,  and  the  probable  or 
predicted  effects  of  the  Commission  regulations  introduced  in  the  early 

1970's. 

Our  own  analysis  of  the  preceding  issues  begins  with  an  extended 
description  of  the  structures  of  the  network  and  syndication  markets 
and  the  effects  of  these  structures  on  the  behavior  of  firms  in  those 
markets.—^  This  treatment  draws  together  extensive  data  gathered  by 
the  Network  Inquiry  on  programs  produced  for  network  and  syndicated 
exhibition.  We  are  thereby  able  to  describe  with  much  greater  precision 
than  previously  has  been  possible  these  market  structure  characteristics 
and  the  extent  to  which  they  have  changed  during  the  past  decade. 

We  then  present  a  detailed  theoretical  and  empirical  analysis  of 
the  factors  influencing  network  and  syndicated  program  prices  and  the 
distribution  of  program  property  rights  as  well  as  the  extent  to  which 
rcc  rules  have  affected  these  marketplace  determinations.  This  analysis 
begins  with  an  explanation  of  the  factors  that  Influence  network  program 
prices r  the  effects  these  factors  have  on  the  relative  risks  bom  and 
profits  received  by  suppliers  and  networks,  and  the  effects  produced  by 
regulations,  such  as  the  syndication  rule,  that  limit  the  bundle  of 
program  rights  networks  may  obtain. — /  We  then  test  empirically  a  number 
of  our  conclusions  by  statistical  analyses  of  actual  cost  and  revenue  data 


*/  Pp.  271-316,  infra. 


**/  Pp*  318-59,  infra. 
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obtained  by  the  Network  Inquiry  Special  Staff  from  suppliers  of  network 

series.^/  Similar  theoretical  and  empirical  analyses  of  syndicated 

**  / 

program  prices  are  then  presented. — ' 

% 

We  conclude  our  description  of  the  program  supply  industry  by 
analyzing  the  pending  Justice  Department  antitrust  case  and  the 

kkk  / 

proposed  and  final  consent  decrees. - Our  review  of  the  lawsuit 

provides  a  detailed  review  of  the  Justice  Department's  theory  that 

network  program  acquisition  practices  restrict  competition  and  the 

responses  offered  to  date  by  the  parties  and  the  court.  Our  examination 

of  the  consent  decree  traces  the  likely  effects  of  its  terms  if  they  were 

applied  to  all  three  networks  and,  in  so  doing,  reviews  our  descriptive 

analysis  of  network  program  development  and  acquisition  practices. 

Finally,  we  turn  to  a  comprehensive  review  of  program  supply 
****  / 

markets. -  In  this  review  we  first  trace  the  observable  and  predicted 

effects  of  the  financial  interest  rule,  the  syndication  rule,  the  prime 

time  access  rule,  and  a  variety  of  potential  regulatory  initiatives 

suggested  by  the  Justice  Department  suit,  the  MPAA  petition,  the  initial 

*****  / 

Notice  of  Inquiry - -  in  this  proceeding  and  our  own  research.  We  then 

summarize  the  information  we  have  collected  on  the  principal  questions 
******  / 

set  out  above. - 


V 

Pp. 

360-77,  infra. 

**  / 

Pp. 

378-90,  infra. 

kkk  / 

Pp. 

391-461,  infra. 

kkkk  / 

Pp. 

462-543,  infra. 

*****/  Commercial  Television  Network  Practices,  Docket  No.  21049  62 

FCC  2d  548  (1977) .  ~ ~ 

******/  pp^  544-55,  infra. 
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A  series  of  appendices  follow  the  main  text  of  the  report.  Appendix 
A  presents  our  analysis  of  the  extent  to  which  First  Amendment  considera¬ 
tions  do  or  should  limit  the  range  of  options  available  to  the  Conmission 
in  its  regulation  of  the  network  program  supply  market.  Appendix  B 
examines  the  legal  proposition,  asserted  by  MPAA,  that  the  Conmission ' s 
financial  interest  rule  presently  prohibits  or  limits  existing  network 
practices  with  respect  to  options,  exclusivity  clauses  and  spin-off  rights. 
The  remining  appendices  present  a  full  description  of  the  market,  price 
and  cost  data  gathered  by  the  Network  Inquiry,  persons  interviewed  in 
connection  with  the  preparation  of  this  report,  and  certain  addenda  to 
specific  chapters  of  the  main  text. 

III.  Preliminary  Observations 

Certain  recurrent  features  of  the  present  report  deserve  emphasis  at 
the  outset.  First,  this  report  is  a  study  of  program  markets,  not  program 
content  or  quality.  The  function  of  the  Network  Inquiry  is  to  describe 
and  analyze  the  conmercial  practices  of  television  networks,  not  the  questioi 
whether  television  programs  are  dull  or  inspiring,  in  good  taste  or  bad,  cull 
ally  uplifting  or  deadening.  Secondly,  an  important  feature  of  this  report, 
the  view  of  the  Network  Inquiry  Special  Staff,  is  that  it  seeks  to 
describe  the  television  program  supply  industry  as  a  whole.  Specifically, 
we  have  not  been  content  to  treat  network  prime-time  entertainment  series 
as  the  entire  relevant  universe  and  we  believe  that  our  more  comprehensive 
approach  does  in  fact  yield  deeper  insights  than  a  narrower  inquiry  would 
have  permitted.  Another  critical  aspect  of  this  report  is  its  extensive 
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reliance  on  financial  data  acquired  directly  from  market  participants 
to  describe  and  explain  industry  behavior,  as  well  as  the  employment 
of  modem  statistical  methods  to  analyze  these  data.  We  firmly  believe 
that  such  analysis  can  contribute  substantially  to  a  better  understanding 
of  the  manner  in  which  ccnmercial  practices,  and  governmental  regulations 
of  them,  operate.  Finally,  we  have  deliberately  chosen  not  to  provide 
footnote  references  to  every  single  statement  of  fact  offered  with  respect 
to  these  markets.  In  part,  this  choice  was  dictated  by  the  fact  that  much 
of  what  we  report:  is  extrapolated  from  confidential  data.  Beyond  this,  it 
seemed  tedious  and  unilluminating  to  clutter  the  report  with  an  almost 
limitless  number  of  citations  to  interviews  conducted  and  industry  periodi¬ 
cals  collected.  We  are  satisfied  that  all  our  statements  are  buttressed 
by  appropriate  authority. 

Gountless  individuals  lent  substantial  time  to  the  Inquiry,  collecting 
data  and  granting  interviews.  Many  of  them  will  disagree  with  the  analytical 
conclusions  we  have  drawn.  We  believe  that  all  have  made  an  important 
contribution  to  the  overriding  purpose  of  the  Inquiry,  to  provide  a  thorough 
and  dispassionate  analysis  of  industry  practices  and  hope  that  all  will 
agree  that  purpose  is  worthwhile. 


TELEVISION  PROGRAM  DEVELOPMENT  AND  ACQUISITION 


I.  Introduction 

This  chapter  addresses  the  development  and  acquisition  of  television 
programs  that  are  distributed  nationally.  More  specifically,  we  are  con¬ 
cerned  with  analyzing  the  process  by  which  a  new  program  or  program  series 
is  developed  from  an  idea  or  concept  to  the  initiation  of  production  for 
network  or  syndicated  distribution.  This  analysis  involves  not  only  a 
description  of  the  stages  of  development,  but  also  an  examination  of  the 
alternatives  available  to  the  program  supplier  at  each  stage.  The  area  of 
programming  is  sufficiently  broad  that  it  is  useful  at  the  outset  to  dis¬ 
tinguish  among  programs  on  the  bases  of  the  method  of  their  distribution 
and  the  nature  of  the  programs  distributed. 

Basic  Methods  of  Distribution 

Programs  are  provided  to  broadcast  stations  primarily  by  three 
methods:  1)  by  the  networks;  2)  by  the  syndication  process;  and  3)  by  in- 
house  station  production.  Network  distribution  usually  involves  the 
simultaneous  transmission  of  a  program  to  a  number  of  interconnected  stations. 
Further,  in  such  a  case,  those  holding  the  television  exhibition  rights  to 
the  program  will  have  contracted  for  exhibition  not  with  individual  stations 
but  with  an  intermediary  or  "network".  Distribution  by  the  three  major 
commercial  networks  constitutes  the  most  obvious  example  of  this  method 
and  our  discussion  concentrates  on  the  development  and  acquisition  of 
programs  for  these  networks.  Networks,  of  course,  may  also  consist  of 
occasional,  ad  hoc  arrangements  organized  around  a  single  event  or  discrete 

series  of  events,  such  as  athletic  contests. 
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Syndication  involves  the  licensing  of  programs  to  individual  broad¬ 
cast  stations  by  those  owning  their  television  exhibition  rights  (or 
their  agents)  and  distribution  of  those  programs  by  means  other  than 
electronic  interconnection.  Syndicated  programs  generally  fall  into  two 
categories,  first- run  and  off-network.  As  the  term  implies,  first-run 

programs  consist  of  series  developed  specifically  for  syndicated  distribu- 
*  / 

tion.—  First-run  syndicated  programs  usually  are  supplied  on  tapes  to 
the  stations  according  to  a  pre-determined  sequence.  The  tape  of  each 
episode  is  forwarded  from  station  to  station,  a  process  referred  to  in 
the  industry  as  "bicycling."  Off-network  programs  are  programs  originally 
exhibited  on  a  network  which  subsequently  are  licensed  to  stations  through 
syndication,  usually  after  the  series  has  completed  its  run  on  the  network. — 
If  the  licensor  of  the  first-run  or  off-network  program  is  a  film  studio, 
it  is  likely  that  the  process  of  syndicating  the  program  is  carried  out 
by  a  distinct  division  of  the  same  company .  If  the  licensor  is  an 
independent  supplier,  a  specialized  syndication  company  usually  is  employed 
to  contract  with  the  stations,  as  an  agent  of  the  producer,  for  which  it 
receives  a  percentage  of  the  value  of  the  contracts  executed.  Usually, 
the  station  will  receive  a  tape  of  each  licensed  episode  and  will  retain  it  f 
the  term  of  the  licensing  agreement  or  until  the  runs  authorized  have  been 
exhausted.  The  tape  is  then  returned  to  the  producer  or  syndicator. 


-7  Cat^orY  of  f^ams  has  become  substantially  more  important  recently 
because  the  promulgation  of  the  Prime  Time  Access  Rule  increased  the 
stations  demand  for  first-run  syndication.  47  C.F.R.  §  73. 658 (k) 

— /  There  are  a  few  notable  exceptions  to  this  rule.  "M*A*S*H*  "  for  exaitmle 
began  its  syndication  run  in  September,  1979,  although  original  epiStes 
of  the  series  were  still  being  produced  for  exhibition  on  Q3S. 


-  15  - 


These  general  definitions  do  not  always  apply  with  neat  precision. 

The  determination  of  whether  a  program  is  a  network  or  syndicated  offering 

sometimes  may  depend  simply  on  what  one  considers  the  essential  character- 

*/ 

istics  of  a  network.—  For  example,  Mobil  Oil  Corporation  organized  a 
"network"  for  exhibiting  a  first-run  entertainment  series,  "Edward  the 
King,"  by  purchasing  time  on  stations  in  the  top  50  markets,  instead  of 
licensing  the  program  to  the  stations,  and  having  each  station  broadcast 
a  tape  of  the  same  episode  on  the  same  date  and  at  the  same  time.  If 
simultaneous  interconnection  is  deemed  the  key  characteristic  of  a  network, 
obviously  Mobil's  project  could  not  qualify.  If,  however,  only  broadcast 
of  the  same  episode  at  the  same  time  is  required,  it  is  equally  obvious 
that  "Edward  the  King"  would  qualify.  In  the  context  of  the  present, 
advertiser- supported,  over-the-air  system,  this  heuristic  problem  presents 
few  concrete  policy  issues,  however,  and  our  concern  is  therefore  primarily 
with  the  development  of  entertainment  programs  for  the  three  commercial 
networks  and  the  more  typical  syndication  market. 

In  addition  to  nationally-distributed  programs,  stations  also  broad¬ 
cast  locally  produced  programs.  For  the  most  part,  these  are  local  news, 
public  affairs,  and  sports  programs  produced  by  the  station.  Although  such 
programs  are  of  concern  to  the  Commission  as  an  indication  of  the  licensee's 


V  See  Network  Inquiry  Special  Staff,  An  Analysis  of  the  Network-Affiliate 
Relationship  in  Television  (Oct.,  1975]  ( pre 1 1 mi  nary  rppnrt )  I 
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responsiveness  to  the  needs  of  its  conmunity,  they  constitute  a  factor 
of  relatively  minor  importance  to  the  program  supply  industry. 

B.  General  Categories  of  Programming 

Networks  and  syndicators  provide  stations  with  various  types  of 
programs  for  broadcast.  The  most  important  types  by  far  are  daytime 
and  prime-time  entertainment  series.  Entertainment  series  dominate  the 
fare  available  in  both  the  first-run  and  off-network  syndication  series 
and  have  been  the  cornerstones  around  which  the  major  carmercial  networks 
have  erected  their  program  schedules.  Accordingly,  our  discussion  of 
program  acquisition  practices  is  principally  concerned  with  the  develop¬ 
ment  of  entertainment  series,  which  will  include  an  analysis  of  the 
development  of  rade- for- television  movies. 

That  entertainment  program  series  occupy  most  of  the  hours  of  com¬ 
mercial  television  and  account  for  most  of  the  incane  does  not  mean  that 
other  program  types  are  unimportant  to  the  program  supply  business.  Those 
which  occupy  substantial  broadcast  time  at  present  are:  1)  sports;  2)  news 
and  public  affairs;  3)  specials;  and  4)  feature  films  or  "theatricals". 

Many  sports  and  news  and  public  affairs  programs  are  offered  to  stations 
on  a  network  or  syndicated  basis.  The  proliferation  of  post-season  college 
football  "bowl"  games,  for  example,  has  resulted  in  the  emergence  of 
occasional  sports  networks  to  broadcast  them.  Similarly,  NFL,  Films,  Inc. 
has  made  available  for  syndication  a  number  of 


program  series  about 
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professional  football.  Network  newscasts  occupy  a  substantial  portion 

•  *  / 

of  the  typical  affiliate's  broadcast  schedule—  and  several  news  and 

•k-k  / 

discussion  programs  are  available  through  syndication. — -  Indeed,  attempts 

are  presently  being  made  to  establish  cable  networks  based,  respectively, 

***  / 

on  primarily  sports  and  news  programming. - 

A  not  insubstantial  portion  of  network  and  station  time  is  also 
occupied  by  one-time-only  special  programs  and  feature  films.  It  is 
generally  accepted  within  the  television  industry,  however,  that  neither 
program  type  can  provide  the  basis  for  a  successful  network.  Specials 
are  exactly  what  the  name  implies:  one-time-only  programs  which  appear 
irregularly  and  often  are  developed  around  a  particular  star  or  event  or 
vehicle  from  another  medium,  such  as  a  book  or  play. 

Just  as  specials  have  not  formed  the  basis  for  the  success  of  the 
three  commercial  over-the-air  networks,  neither  have  theatrical  feature 
films.  Indeed,  if  a  current  network  were  to  attempt  to  program  theatri¬ 
cals  for  its  entire  prime-time  schedule,  it  would  be  confronted  with  the 
basic  problem  that  the  film  studios  simply  do  not  produce  enough  of  these 


*/  During  the  1977-78  season,  for  example,  NBC  offered  a  half-hour 

nightly  news  program  each  night  of  the  week,  its  weekday  two-hour 
"Today",  and  other  news  program  series  such  as  "Meet  the  Press"  and 
"NBC  Reports."  CBS  offered  a  half-hour  nightly  news  program  Monday 
through  Saturday,  a  half-hour  and  15  minute  news  programs  on  Sunday, 
its  one-hour  weekday  "Morning  News"  program,  and  other  news  program 
series  such  as  "Face  the  Nation,"  "CBS  Reports,"  and  "60  Minutes." 

ABC  offered  a  half-hour  nightly  news  program,  Monday  through  Friday, 
a  half-hour  and  15  minute  news  programs  on  Saturday,  a  15  minute 
news  program  on  Sunday,  its  two-hour  weekday  "Good  Morning,  America," 
and  other  news  program  series  such  as  "Issues  and  Answers,"  "ABC  News 
Close-Up,"  and  "20/20." 

**/  Examples  during  1977  included  "Agronsky  and  Company,"  "Public  Policy 
Forum,"  and  "Not  for  Women  Only." 

***/  See,  e.g. ,  Broadcasting ,  July  30,  1979,  at  29  (sports);  Broadcasting , 
Dec.  3,  1979,  at  44  (news) . 
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films  each  year  to  sustain  a  complete  schedule.-'7  Feature  films  are 
made  primarily  for  release  to  theaters  and  the  rewards  for  success  in 
that  market  far  exceed  the  license  fee  a  network  will  pay. 

Each  of  these  other  basic  forms  of  progranming  is  discussed  below. 
They  provide  instructive  examples  of  alternative  means  of  program  acguisi 
tion  and  distribution. 

II.  Network  Prime-Time  Entertainment  Series 
A.  Structure  of  the  Industry 

Forarost  among  the  programs  which  constitute  the  core  of  the  present 
commercial  network  and  syndication  markets  are  the  prime-time  network 
entertainment  series. — 7  Although  prime  time  constitutes  only  about  23 
percent  of  the  networks’  schedules,  executives  at  all  three  networks 
assert  that  prime-time  programs  are  responsible  for  more  than  50  percent 
of  their  advertising  revenues,  more  than  30  percent  of  their  television 
profits,  and  the  major  percentage  of  program  costs.  It  is  fairly  clear 
that  the  relative  success  of  the  three  networks  has  been  determined  by 
the  performance  of  their  prime-time  entertainment  schedules. 

1.  Production  entities 

Most  prime-time  series  are  produced  for  television  by  one  of  three 
types  of  producers:  major  film  studios,  major  independent  producers, 
and  minor  independent  producers.  Two  other  groups  of  potential 


V  The  program  schedule  of  Home  Box  Office  does  rely  heavily  on  theatricals, 
but  its  strategy  of  offering  a  few  movies  and  repeating  then  frequently 
differs  dramatically  from  the  practices  of  the  three  advertiser-supported 
networks . 

**/  References  in  this  section  to  prime-time  series  should  be  treated  as 
concerning  only  entertainment  series  and  not  news  or  sports. 
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suppliers,  advertisers  and  the  networks  themselves,  also  produce  such 

series,  but  their  role  is  quite  minor.  We  examine  these  less  important 

production  entities  more  fully  after  first  explaining  the  diverse  natures 

of  the  three  types  of  more  active  suppliers. 

In  examining  these  suppliers  it  is  important  to  keep  in  mind  that 

the  networks  presently  provide  most  of  the  financing  of  program  develop¬ 
er/ 

ment  and  production.  As  discussed  more  fully  in  a  later  section,—  the 

networks  pay  program  suppliers  for  the  writing  of  initial  scripts  and  for 

the  production  of  pilots,  and  series  episodes.  The  latter  two  payments 

are  termed  "license  fees"  and  are,  more  precisely,  payments  for  the  rights 

to  exhibit  the  pilot  and  episodes.  License  fees,  however,  usually  cover 

**  / 

most,  if  not  all,  of  the  production  costs. — ' 

a.  Film  studios.  The  film  studios  include  Universal,  Twentieth 
Century-Fox,  Paramount,  Columbia,  MGM,  Warner  Bros. ,  and  Walt  Disney. 

Each  of  these  firms  has  a  division  within  its  corporate  structure  responsible 
for  the  development  and  production  of  television  programs.  Each  is  a  large 
and,  to  varying  degrees,  diversified  corporation.  Paramount  Pictures,  for 
example,  in  1966  was  merged  into  the  conglomerate  Gulf  &  Western  Industries, 
Inc.  In  1978,  Gulf  &  Western  reported  sales  of  $4.3  billion  and  earnings 
of  $180.5  million.  As  a  comparison,  CBS  reported  sales  in  1978  of  $3.29 
billion  and  earnings  of  $400.2  million.  Similarly,  Twentieth  Century-Fox 
not  only  produces  television  programs  and  theatrical  films,  but  also  owns 


V  See  pp.  59-66,  infra. 

**/  Many  suppliers  have  complained  that  the  license  fees  usually  do  not 
cover  all  of  their  production  costs.  Nonetheless,  even  they  concede 
that  the  fees  do  reimburse  them  for  most  of  their  costs. 
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television  stations,  produces  phonograph  records  and  tapes,  and  bottles 
and  distributes  soft  drinks. 

Their  experience  in  producing  theatrical  films  and  the  production 
facilities  and  financial  resources  at  their  disposal  make  the  studios 
obvious  sources  for  television  programs.  After  an  Initial  period  in  the 
1950's  when  the  studios  refused  either  to  license  theatricals  to  or  to 
produce  programs  for  a  medium  they  viewed  as  a  serious  threat  to  _ne 
theatrical  industry,  film  studios  as  a  group  consistently  have  been  impor¬ 
tant  suppliers  of  prime-time  programs  to  the  three  networks,  although 
the  studios  providing  programs  and  their  relative  success  nave  varied 
almost  annually.-7.  The  following  chart,  based  on  data  collected  by  the 
Network  Inquiry,  illustrates  the  participation  of  different  studios  during 
the  1969-70  and  1977-78  seasons. 


*/  See  Arthur  D.  Little  Report,  Vol.  II,  at  91-106  (1966) . 
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Twenty  Leading  Network  Prime-Time  Series  Suppliers: 


1969-70  Season 


1977-78  Season 


Supplier 


Share  of  Prograirming 
_ Hours  (%)  Supplier 


Share  of  Programming 
Hours  ( % ) 


1. 

Universal 

12.8 

2. 

Twentieth-Century 

7.3 

3. 

Paramount 

6.4 

4. 

Columbia 

6.1 

5. 

MGM 

4.5 

6. 

Filmways 

3.6 

7. 

ITC 

3.0 

8. 

Harbour 

2.6 

9. 

Spelling-Thomas 

2.3 

10. 

Talent  Associates 

2.2 

• 

i — 1 

pH 

Teleklew 

2.0 

12. 

CBS 

1.9 

13. 

Walt  Disney 

1.9 

14. 

Leonard  Freeman 

1.8 

15. 

NBC 

1.8 

16. 

Sullivan 

1.8 

17. 

Peekskill 

1.7 

18. 

Xanadu 

1.7 

19. 

Van  Bernard 

1.5 

20. 

Glenco 

1.5* 

Universal 

18.4 

Warner 

6.7 

Spelling-Go ldberg 

6.1 

Lorimar 

5.4 

MTM 

5.3 

Columbia 

3.6 

MGM 

3.5 

Paramount 

3.5 

Aaron  Spelling 

3.2 

Twentieth-Century 

3.2 

Walt  Disney 

2.9 

Tandem 

2.9 

Quinn  Martin 

2.7 

TAT 

2.4 

TOY 

2.2 

CBS 

2.0 

Four  D 

2.0 

Whacko 

1.7 

Schick-Sunn 

1.6 

David  Gerber 

1.6 

V  Bamaby  Productions  also  had  a  share  of  1.5%. 

Source:  Data  supplied  by  the  networks;  see  Tables  2  and  3,  pp.  303-04. 
infra. 
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In  addition  to  the  physical  facilities  and  financial  resources 
available  to  than,  the  studios  also  maintain  on  their  staffs  a  number 
of  producers,  directors,  writers  and  other  creative  people  as  well  as 
production  personnel.  The  considerations  that  lead  these  individuals  to 
work  for  a  studio  rather  than  forming  their  own  companies  vary  greatly. 

For  newcomers  to  the  industry,  studios  provide  an  opportunity  to  obtain 
valuable  television  production  experience.  Even  those  who  have  occupied 
positions  at  a  network  or  have  been  involved  in  some  other  aspect  of  the 
industry  usually  do  not  have  the  expertise  necessary  to  package  a  program 
for  network  exhibition  including  not  only  the  technical  production  steps, 
but  also  developing  and  "pitching"  ideas  to  the  networks.  The  studios 
usually  employ  individuals  whose  sole  responsibility  is  to  convince 
networks  to  provide  development  financing  for  studio  projects— 7  and  have 
under  contract  a  number  of  skilled  technicians.  For  those  with  experience, 
studios  offer  the  security  of  a  steady  income  and  the  opportunity  to 
concentrate  on  one's  specialty.  A  producer  does  not  have  to  worry  about 
locating  production  equipment  or  costumes  as  he  would  if  it  were  his  own 
company.  Moreover,  studios  have  their  own  development  funds  that  can  be 
used  by  staff  creative  people.  It  has  been  said  that  individuals  occa¬ 
sionally  will  return  to  a  studio  for  a  period  of  time  after  producing 
independently  in  order  to  enjoy  a  respite  from  the  rigors  of  independent 
production. 


*/  See  pp.  52-3,  infra. 
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Enployment  as  a  studio  producer,  however,  does  have  its  disadvantages. 
Program  ideas  are  reviewed  and  evaluated  by  the  studio  and  it  is  necessary 
to  obtain  the  studio 1 s  approval  before  the  idea  can  be  pitched  to  a  network . 
Moreover,  anything  that  is  developed  becomes  the  property  of  the  studio. 

This  obvious  fact  is  important  not  only  because  of  its  financial  implica¬ 
tions  for  a  successful  series,  but  also  because  the  studio  decides  the 
fate  of  an  idea  that  is  rejected  by  the  networks.  Whereas  the  studio  simply 
might  shelve  the  idea,  an  independent  producer  might  explore  alternative 
avenues  of  proceeding,  such  as  syndication.  The  sacrifice  of  this 
independence  is  one  of  the  costs  of  being  a  studio  orployee . 

In  addition  to  production  of  their  own  programs,  the  studios  also 
engage  in  joint  ventures  with  independent  producers.  These  may  result 
from  independent  creative  people  approaching  the  studio  early  in  the 
development  of  the  idea  or  from  a  network's  acceptance  of  a  series  idea 
on  the  condition  that  an  established  production  entity  be  used  to  produce 
the  pilot  and  series. 

As  is  evident  from  the  above  description,  studios  often  have  a  number 
of  series  ideas  and  programs  in  various  stages  of  development  and  production 
at  any  one  time.  This  enables  them  to  spread  the  cost  of  main¬ 
taining  facilities  and  staff  across  a  number  of  projects  and  to  respond 
more  quickly  to  program  development  suggestions  that  the  networks  my  make. 
Their  extensive  production  facilities,  however,  also  are  a  major  reason 
that  the  studios  have  continued  to  rely  heavily  on  film  for  television  pro¬ 
grams  shot  indoors,  rather  than  using  videotape.  Aside  from  the  technical 


-  24  - 


advantages  that  film  may  provide  and  producers  or  directors  may  prefer, 
it  is  not  disputed  that  the  use  of  videotape  is  significantly  less  ex¬ 
pensive,  largely  because  fewer  individuals  are  involved  in  production. 

If  a  studio  were  to  construct  a  videotape  facility  on  its  lot,  however, 
it  would  require  an  investment  of  several  million  dollars.  Although  a 
studio  may  rent  videotape  facilities,  as  independent  producers  do,  it 
may  be  less  costly  to  employ  the  studio's  existing  film  facilities, 

V 

especially  if  they  cannot  be  leased  economically  to  other  producers .  — 
b.  Major  independents.  Another  major  source  of  programs  for  the 

•k-k  / 

networks  are  a  disparate  group  of  independent  producers. — -  Those  who 
are  currently  enjoying  substantial  success  are  often  referred  to  loosely 
as  major  independent  producers.  This  group  presently  includes  such  well- 
known  entities  as  Tandem  Productions,  HIM  Enterprises,  Lorimar,  Kcmack  Co. , 
and  Aaron  Spelling  Productions.  The  characteristic  corrmon  to  each  of 
these  production  companies  is  that  their  success  was  built  on  one  or  mere 
creative  individuals  who  were  primarily  responsible  for  the  company's  initial 
success.  In  the  case  of  Tandem,  and  the  related  companies  of  T.O.Y.  and 
T.A.T.,  for  example,  these  individuals  are  Norman  Lear  and  Bud  Yorkin  who 
developed  "All  in  the  Family."  In  the  case  of  MIM,  it  is  Grant  Tinker 


V  Several  persons  also  have  mentioned  that  the  unions  involved  in  film 
production  sometimes  have  negotiated  agreements  which  make  it  very 
difficult  to  use  videotape  at  the  studio  lots  regulated  by  the  union 
contracts.  For  example,  the  union  agreement  may  impose  staffing 
requirements  that  result  in  more  people  involved  in  videotape  productions 
than  perhaps  are  necessary.  These  considerations,  however,  appear  to 
be  eroding  in  the  course  of  negotiations. 

_ /  Indeed,  the  initial  fall  1977  prime-time  schedules  for  the  three  networks 

included  more  hours  (24.5  vs.  21.5)  and  more  programs  (34  vs.  25)  produced 
by  independents  than  by  studios. 
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3nd  ^  group  of  writers  and  producers  who  developed  "The  Mary 

Tyler  Moore  Show." 

These  independent  firms  differ  from  the  film  studios  in  a  number 
of  important  ways.  First,  each  was  created  primarily  for  the  purpose  of 
producing  television  entertainment  programs,  although  some  have  begun 
to  branch  into  other  areas.  (Recently,  for  example,  Lorimar  has  been 
involved  in  producing  theatrical  features  and  Tandem  nude  a  serious 
attempt  to  acquire  the  broadcast  rights  to  the  1984  Sumer  Olympics.) 

Second,  none  of  the  major  independents  owns  its  own  production  facilities. 
Aaron  Spelling,  for  example,  produces  "Charlie's  Angels"  using  facilities 
rented  from  Twentieth  Century-Fox.  Moreover,  since  they  do  not  have  their 
own  film  production  facilities  independent  producers  tend  to  make  greater 
use  of  videotape. Finally,  the  key  to  the  success  of  these  independents 
also  may  suggest  the  limits  to  their  growth  and  the  source  of  their 
eventual  demise.  As  noted  above,  each  of  the  films  owes  its  initial  success 
to  a  critical  creative  individual  or  group  of  individuals.  The  development 
of  the  firm  into  a  mjor  independent  reflects  the  ability  of  the  creative 
nucleus  to  sustain  that  success  with  more  than  one  series.  To  sustain  the 
entity  for  a  long  period  the  development  of  successful  programs  must  be 
made  less  dependent  upon  the  original  creative  sources.  The  difficulty  of 
this  project  is  perhaps  reflected  by  the  fact  that  very  few  of  the  current 


*/  This  does  not  mean  that  videotape  will  always  be  used.  MIM,  for 

example,  usually  employs  film  for  its  situation  comedies,  whereas 
Tandem  uses  videotape. 
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major  independent  production  entities  were  even  in  existence  ten  years 
ago. 

c.  Similarities  and  differences  between  film  studios  and  major 

independents:  The  long  history  of  the  participation  of  film  studios 

in  television  program  production  indicates  that  they  have  been  able  to  repleni 

their  creative  people  and  to  routinize  in  some  fashion  the  process  of  develops 

saleable  program  ideas.  This  accomplishment  may  result  in  part  from 
the  advantages  of  a  record  of  successful  programs  and  in  part  from  the 
ability  of  studios  to  maintain  a  number  of  projects  in  development  almost 
continuously.  This  is  not  to  suggest,  however,  that  the  film  studios  are 
unaffected  by  the  uncertainties  of  program  development  and  each  season 
are  able  to  place  new  programs  on  the  network's  schedules.  Indeed,  in  the 
mid- 1970's,  Warner  Bros,  effectively  stopped  developing  programs  for  network 
exhibition  after  suffering  several  barren  years  and  the  market  shares  of 
other  studies  have  varied  rather  widely  over  the  years .  Nonetheless ,  the 
studios  have  been  able,  in  general,  to  surmount  the  problem  faced  by 
irajor  independents  of  relying  too  heavily  on  a  small  creative  nucleus. 

Two  important  qualities  which  the  studios  and  major  independents  share 
is  extensive  experience  in  television  program  production  and  a  fairly  solid 
financial  basis.  The  experience  serves  to  allay  two  different  network 
concerns.  Networks  frequently  are  uncertain  whether  an  independent  producer 
will  be  able  to  deliver  a  pilot  or  series  episodes  of  professional  quality 
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on  time.  One  form  of  insurance  has  been  to  require  the  independent  to 
enter  into  a  joint  venture  of  some  sort  with  a  major  producer,  either  a 
film  studio  or  established  independent,  for  the  production  of  the  pilot 
and  series,  a  process  known  as  "laying  off." 

A  second,  and  more  obvious,  network  concern  is  the  likelihood  of 
a  series '  success .  Notwithstanding  the  networks '  frequent  assertion 
that  they  are  always  looking  for  new  creative  talent,  program  producers 
believe  that  the  networks  assign  great  weight  to  the  producer's  prior 
success  in  deciding  whether  to  develop  a  series  idea. 

The  solid  financial  basis  of  the  studios  and  major  independents 
also  is  important  for  two  reasons.  First,  an  independent  without  a 
substantial  record  of  success  (here  referred  to  as  a  "minor  independent") 
often  lacks  the  financial  security  to  assure  that  if  a  problem  occurs 
in  production,  it  will  be  able  to  absorb  additional,  unexpected  costs 
without  immediately  seeking  more  money  from  the  network.  The  financial 
stability  of  the  producer  is  also  important  because  it  permits  the 
producer  to  devote  more  resources  than  a  minor  independent  to  the 
development  of  ideas  and  series  concepts.  In  this  respect  the  major 
independent  again  resembles  the  film  studios  in  their  ability  to  have 
several  ideas  in  development  simultaneously. 

d.  independents .  our  encounters  with  the  Hollywcod  creative 

community  strongly  suggest  that  anyone  who  ever  has  presented  an  idea 
for  a  series  to  a  network  or  even  considered  doing  so  numbers  himself 
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among  the  independent  producers.  In  analyzing  the  program  supply  business, 
we  have  used  a  more  restrictive  definition  and  treated  as  minor  independents 
only  those  who  have  managed  to  obtain  at  least  one  series  deal.  Although 
this  group  is  still  decidedly  large  and  heterogenous,  the  members  share 
one  characteristic:  the  success  of  each  appears  to  depend  on  the  creative 
accomplishment  of  one  or  a  few  individuals.  Indeed,  individuals  may  be 
successful  in  developing  one  idea  into  a  series  commitment  and  never  be 
able  to  duplicate  the  achievement.  The  difference  between  major  and  minor 
independent  production  companies  is,  for  the  most  part,  the  ability  of 
the  former  to  sustain  their  initial  success,  at  least  over  a  short  period. 

As  the  name  implies,  the  experience  and  finances  of  a  minor  independent 
are  less  impressive  than  major  independents  or  studios.  Usually,  one  or  more 
of  the  key  individuals  has  had  same  experience  in  television  as  a  writer, 
director,  studio  producer,  or  part  of  another  independent  production 
company.  At  least  initially,  the  firm  is  financed  by  the  development  money 
and  license  fees  supplied  by  the  networks.  These  resources  are  used  not 
only  to  produce  the  current  series,  but  also  to  underwrite  new  concepts  and 
ideas . 

Data  supplied  by  the  networks  in  response  to  Network  Inquiry  requests 
demonstrably  show  that  almost  all  prime-time  network  entertainment  series 
are  supplied  from  these  three  sources.  From  1968  to  1978,  the  only  excep¬ 
tions  were  a  few  network-produced  or  co-produced  ventures.  In  1979, 

Proctor  and  Gamble  began  co-production  of  a  prime-time  series  with  Universal 


29 


jfor  exhibition  on  NBC.  Although  neither  advertisers  nor  networks  account 
for  a  significant  percentage  of  the  prime-time  series,  several  points 
about  each  deserve  mention. 

e.  Advertisers.  During  the  initial  years  of  commercial  television 

in  the  United  States,  advertisers  participated  extensively  in  the  develop- 

*/  .  ... 

pent  and  production  of  prime-time  programming.—  This  participation 
'Consisted  of  both  direct  involvement  in  the  production  of  series  as  well 
as  full  or  shared  sponsorship  of  programs  produced  by  a  packager.  With 
the  onset  of  the  1960's,  however,  the  direct  participation  of  advertisers 
ideclined  dramatically.  In  1957,  for  example,  advertisers  supplied  33.4 
i percent  of  prime-time  series,  including  news  and  public  affairs. — 
Advertisers  also  solely  sponsored  or  co-sponsored  almost  83  percent  of 

prime-time  entertainment  series. -  By  1964,  these  figures  had  dropped 

to  6.8  and  22.2  percent,  respectively. - 7  Apart  from  the  production 

and  sponsorship  of  specials,  advertisers  have  continued  to  reduce  their 
direct  involvement  in  prime-time  entertainment  series. 

Undoubtedly,  the  rise  in  program  production  costs  has  been  the 
chief  cause  of  this  reversal.  The  average  cost  of  producing  an  hour  film 
episode  of  an  entertainment  series  in  the  1977-78  season  was  approximately 
|  $604,000,  which  translates  into  a  seasonal  cost  of  more  than  $13  million 


|  */  References  to  "advertisers"  in  this  discussion  should  be  treated  as 
encompassing  advertising  agencies.  In  many  cases,  the  agencies 
performed  the  activities  described  even  though  their  clients  had 
the  ultimate  responsibility. 

**/  Arthur  D.  Little  Report,  Vol.  II  at  1. 

***/  Id.  at  31. 


****/  Id. 
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merely  for  initial  production  costs,  assuming  22  new  episodes.  This 
cost  constitutes  a  very  substantial  portion  of  or  exceeds  the  annual 
network  television  budgets  of  most  advertisers. 

Moreover,  two  additional  factors  strongly  militate  against  adver¬ 
tisers'  direct  involvement  in  program  production.  First,  the  mortality 
rate  for  new  series  is  quite  high.  Since  most  advertisers  use  television 
as  a  medium  for  exposing  viewers  to  their  products,  they  have  little 
incentive  to  risk  the  uncertainties  of  producing  a  new  program  rather 
than  buying  spots  on  more  established  programs  or  assuming  a  less  serious 
risk  by  buying  a  few  spots  in  several  n&si  programs.  Buying  spots  on 
various  programs,  thus,  enables  an  advertiser  to  spread  the  risk  of  buying 
time  on  a  potentially  unsuccessful  program. 

Second,  if  an  advertiser  invests  most  of  its  resources  in  one  program, 
even  if  successful,  it  is  limiting  itself  to  the  type  of  viewers  attracted 
to  that  program,  no  matter  how  successful.  An  advertiser  may  not  wish  to 
restrict  its  campaign  to  such  a  limited  audience,  especially  if  the 
advertiser  produces  a  number  of  different  products. 

Advertisers  can  derive  certain  advantages  from  producing  their  own 
programs.  Chief  among  these  is  the  ability  to  control  directly  the  program 
environment  in  which  commercials  are  shown.  The  costs  of  programs  and  the 
advantages  of  diversifying  the  location  of  conmercial  spots  tend  to  out¬ 
weigh  the  diminution  of  control  over  program  content,  however,  for 
advertisers  considering  prime  time  series. 

The  factors  deterring  today's  advertisers  from  following  the  example 
of  Proctor  and  Gamble  are  not  recent  developments.  They  are  the  same 
considerations  that  led  to  the  decline  in  advertiser  involvement  in  program 
production  in  the  early  1960 's.  At  that  time,  program  costs  began  to  rise 
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dramatically  and  it  became  far  more  difficult  for  one  company  or  even 
a  few  to  underwrite  the  costs  of  a  program  series.  At  the  same  time, 
advertisers  became  more  sophisticated  marketers  of  products  and  purchasers 

of  tine.  Large  companies  producing  consumer  goods  such  as  soaps  expanded  thei 
product  lines  and  also  began  to  allocate  advertising  dollars  to  particular  lin 

Instead  of  the  parent  corporation  expending  funds  from  one  overall  budget 
to  sponsor  one  program  on  which  to  advertise  a  variety  of  products,  different 

divisions  within  the  corporation  were  responsible  for  making  the  most  effectiv 

use  of  their  allocated  budget  share.  These  changes  coincided,  perhaps  not  coi 
cidentally,  with  increased  sophistication  about  television  audiences.  Adverti 

today  are  more  concerned  about  the  demographic  qualities  of  the  audience  reach 
than  simply  the  total  number  of  viewers.  According  to  advertisers,  it 

is  during  the  period  of  the  early  1960 's  that  they  began  to  receive  and 
use  detailed  information  about  the  audiences  reached  by  television  programs. 

Sponsorship  of  one  or  two  shows  provided  an  advertiser  with  only  one 
or  two  audiences  to  reach  with  its  message.  Moreover,  the  audience 
targeted  for  one  product  may  not  have  been  the  same  people  for  whom 
another  of  the  company's  products  was  intended.  By  scattering  advertising 
spots  among  a  number  of  programs,  an  advertiser  can  match  the  product 
to  be  advertised  to  the  program  most  likely  to  attract  the  audience 
demographics  it  desired.  Indeed,  one  advertiser  noted  that  one  of  the 
products  of  media  research  in  the  late  .1950 's  was  the  conclusion  that  it 


is  more  effective  to  have  a  message  repeated  a  number  of  times  in  dif 
ferent  programs  than  to  have  the  product  identified  with  a  particular 
series.  In  addition,  scatter  purchases  spread  the  risk  of  advertising 
on  an  unpopular  program. 

Finally,  as  advertisers  became  less  interested  in  supplying  and 
fully  sponsoring  programs,  the  networks  became  more  interested  in  exercising 
more  direct  control  over  their  program  schedules.  In  part,  their  interest 

V 

nay  be  traced  to  the  inpact  of  the  quiz  shew  scandals—  but  continuing 
network  concern  is  more  likely  explained  by  the  networks 1  desire  to  present 
entire,  coordinated  packages  of  programs  that  will  reward  and  retain  affili¬ 
ates  and  capture  viewers'  attention  throughout  the  broadcast  day.  An 
advertiser  supplying  only  one  program  is  unlikely  to  have  an  articulable 
incentive  to  respond  to  either  of  these  business  concerns. 

All  of  the  factors  contributing  to  the  disappearance  of  advertiser- 

**  / 

supplied,  prime-time  series  apply  with  equal  force  today. —  As  noted 


*/  The  era  of  the  quiz  shows  began  with  the  premiere  of  "The  $64,000 

~  Question"  in  June,  1955  and  ended  less  than  five  years  later  with 
the  public  disclosure  that  many  of  the  shows  had  been  rigged.  Quiz 
shows  were  supplied  by  advertisers  who  contracted  with  independent 
program  producers  for  the  production  of  the  programs.  Usually,  a 
program  producer  approached  an  advertiser  with  a  program  proposal 
and,  if  it  approved,  the  advertiser  negotiated  with  a  network  for 
placement  on  the  schedule.  As  quiz  shows  became  very  successful 
components  of  network  prime-time  schedules  between  1956  and  1959, 
certain  producers  attempted  to  make  the  programs  more  exciting  by 
controlling  the  outcomes .  In  seme  instances,  producers  employed  a 
screening  process  to  determine  the  strengths  and  weaknesses  of  a 
contestant  in  his  chosen  subject  area  and  used  that  knowledge  to 
control  the  success  of  the  contestant.  In  other  cases,  contestants 
simply  were  given  answers  in  advance.  The  objective  of  the  producer 
was  to  increase  both  the  ratings  and  profitability  of  the  program  by 
increasing  the  excitement.  See  generally  K.  Anderson,  Television 
Fraud:  The  History  and  Implication  of  the  Quiz  Show  Scandals  (1978)  . 

**/  The  reasons  for  advertisers'  continued  participation  in  the  production 
of  daytime  series  programs  are  discussed  in  a  succeeding  section  of 
this  report  which  describes  daytime  programming. 
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above,  aside  from  greater  control  over  the  environment  of  an  advertise¬ 
ment  and  the  identification  of  the  sponsor  with  what  it  may  consider 
<3uality  programming ,  there  seems  little  to  recommend  the  example  of 
Proctor  and  Gamble ' s  venture  given  the  present  economics  of  program 
production  for  prime-time  network  television.  Thus,  it  is  quite  likely 

that  within  the  present  system  advertisers  will  remain  uninvolved  in 

*  / 

the  production  of  prime-time  series—'  and  will  sponsor  a  series  fully 
only  on  rare  and  limited  instances,  such  as  Mobil's  presentation  of 
the  "Edward  the  King"  series. — - 

f •  Networks  as  producers.  Networks,  like  advertisers,  have  played 
only  a  limited  role  as  suppliers  of  prime-time  series  programs.  Aside 
from  news  programs  such  as  CBS's  "Sixty  Minutes"  and  occasional  sports 
programs  such  as  ABC's  "Monday  Night  Football,"  the  instances  of  network- 
produced  prime-time  programs  are  very  rare. — *-  During  the  1977-78 

season,  for  example,  CBS  supplied  one  entertainment  series  for  its  prime¬ 
time  schedule  ("Hawaii  5-0"),  NBC  co-produced  one  ("Little  House  on  the 


V  An  instructive  footnote  to  this  historical  shift  in  program  production 
is  the  personal  odyssey  of  Lee  Rich,  President  of  Lorimar  Productions. 
During  the  1950 's  and  early  1960 's.  Rich  was  an  executive  with 
Benton  and  Bowles,  a  major  advertising  agency  in  New  York  City,  and 
was  involved  in  the  development  and  acquisition  of  programs 
for  sponsorship  by  his  agency's  clients.  As  advertisers  were  supplanted 
by  networks  in  this  function,  Rich  left  New  York  to  became  an  independent 
producer  in  Los  Angeles.  Other  successful  producers,  such  as  Grant 
Tinker,  also  began  with  advertising  agencies  in  New  York. 

**/  It  should  be  noted  that  "Edward  the  King"  was  originally  produced  for 
exhibition  in  the  United  Kingdom.  Thus,  Mobil  was  not  involved  in 
financing  its  development  and  initial  exhibition.  Indeed,  Mobil  pur¬ 
chased  the  U.S.  exhibition  rights  from  CBS. 

***/  Sports  events  are  something  of  a  hybrid  program  in  that  the  actual 
event  is  "produced"  by  a  league  or  similar  sports  entity  and  the 
network  provides  only  telecasting  equipment  and  announcers. 
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Prairie,"  with  Ed  Friendly),  and  ABC  supplied  none.  Similarly,  in  the 
1959-70  season,  CBS  supplied  one  prime-time  entertainment  series 
("Gunsmoke")  ,  NBC  supplied  one  ("Bonanza")  ,  and  ABC  supplied  none.  The 
networks  have  also  supplied  mini— series  and  movies,  both  theatrical  and 
made- for- television.  In  1977-78,  CBS  produced  15  of  the  movies  exhibited 
as  part  of  a  prime- time  series  (30  hours  of  programming)  ,  NBC  produced 
2  (3'  hours)  ,  and  ABC  produced  14  (29  hours)  . 

What  is  clear  from  this  brief  description  is  that  the  networks  have 

not  been  significant  suppliers  of  programs  during  the  past  decade,  nor 

is  there  a  basis  for  predicting  that  they  will  become  so  in  the  foreseeable 

future.  Most  of  the  Commission's  concern  about  network  in-house  production, 

however,  has  been  addressed  to  the  question  whether  networks  do  or  might 

use  the  threat  of  additional  in-house  production  to  reduce  the  prices  paid 

*/ 

to  program  suppliers  for  network  exhrbition  rights.—  This  argument 
assumes  that  the  networks  possess  some  competitive  advantage  over  sup¬ 
pliers  in  the  production  of  programs.  More  precisely,  for  the  networks 
to  benefit  from  producing  their  own  programs,  they  must  be  able  to  produce 
programs  of  equal  cost  that  attract  more  of  the  audience  desired  or  programs 
of  lesser  cost  that  attract  an  audience  which,  even  if  smaller  than  current 
audiences,  nevertheless  is  more  profitable  for  the  network  because  of  the 
reduced  programming  investment. 


V  See  Commercial  Television  Network  Practices,  Notice  of  Inquiry,  42 
Fed.  Reg.  4992,  4995  (1977). 
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None  of  the  networks  maintains  facilities  for  the  production  of 
film  programs.  Each,  however,  does  have  facilities  in  California  and 
New  York  for  production  of  videotaped  programs.  As  noted  above,  hcwever, 
ownership  of  sound  stages  and  other  production  inputs  is  not  essential 
to  program  production. 

The  most  critical  element  that  producers  have  and  networks  lack  is 

a  core  of  creative,  production,  and  administrative  personnel  who  have 

experience  in  the  actual  production  of  television  programs.  As  described 
*  / 

below,—  the  networks  are  involved  throughout  the  development  and  production 
of  a  television  program  series.  Their  role,  however,  is  more  supervisory. 

The  networks  are  not  organized  for  the  production  of  continuing  series 
programs  nor  do  they  employ  people  whose  primary  skills  are  those  of  a 
producer.  This  is  not  to  say  that  such  employees  could  not  be  acquired. 

It  is  to  suggest  that  a  shift  to  extensive  program  production  would  involve 
a  very  substantial  commitment  of  resources.  Obviously,  the  networks'  potentia 

capacity  to  produce  prime-time  entertainment  series  may  limit  the  prices 
independent  producers  can  charge  for  their  programs,  but  it  is  not  clear 
that  this  potential  capacity  is  substantially  greater,  or  more  limiting, 
than  that  posed  by  other  potential  suppliers  of  prime-time  series. 

2.  Program  types 

The  foregoing  description  outlines  the  major  producers  of  prime-time 
entertainment  series  programs  and  the  characteristics  that  distinguish 
them  frcm  each  other.  Before  proceeding  to  a  discussion  of  the  program 


*/  See  pp.  46,  et  seq. 
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development  process  it  is  useful  to  describe  as  well  the  types  of  programs 

produced  for  prime-time  television  series.  This  discussion  is  not  unrelated 

to  the  description  of  producers,  for  certain  types  of  producers  are  more 

likely  to  develop  certain  types  of  programs. 

a.  Situation  caned ies  and  dramatic  programs.  The  most  prominent 

prime-time  program  types  are  situation  comedies  and  dramatic/action- 

advgnture  programs.  The  conventional  wisdom  of  the  industry  is  that  a 

successful  network  is  built  on  comedies.  Subscribers  to  this  theory  point 

to  such  evidence  as  CBS's  pre-eminence  in  the  early  1970's  based  on  comedies 

produced  by  Norman  Lear  and  Bud  Yorkin  and  MTM  Enterprises  as  well  as  the 

recent  rise  of  ABC  based  initially  on  the  success  of  comedies  produced  by 

Garry  Marshall.  The  theory  appears  to  rest  in  part  on  the  assumption  that 

comedies  are  especially  important  in  attracting  large  audiences  at  8:00 

*/ 

which  can  be  held  throughout  the  entire  evening.— 

If  this  theory  has  merit,  a  corollary  is  that  dramatic  series  are 

essential  to  retaining  the  audience  during  later  portions  of  the  evening 

when  comedies  have  proven  less  successful.  Dramatic  programs  span  a  wide 

range  of  content  areas,  from  police  and  western  formats  to  the  less  action- 

oriented  series,  such  as  "The  Waltons." 

The  series  within  each  program  category  share  certain  characteristics 

that  differentiate  then  from  series  in  the  other  category.  Situation 

comedies  typically  are  produced  in  half-hour  episodes  on  videotape,  which 

**  / 

is  less  expensive  than  film.  Moreover,  these  programs  usually  are 


V  See  discussion  of  audience  flow  pp.  73-5,  infra. 


**/  65  percent  of  the  comedy  series  produced  during  the  1977-78  season 
were  recorded  on  videotape. 
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produced  in  the  controlled  environment  of  a  studio.  By  contrast,  dramatic 
programs  usually  are  produced  in  hour  episodes  on  film.  Virtually  all 
dramatic  programs  involve  outdoor  scenes,  frequently  in  remote  locations 
and  film  is  regarded  as  technically  far  superior  to  videotape  for  recording 
programs  under  these  conditions.  As  a  result  of  the  use  of  film  and  the 
longer  episodes,  as  well  as  other  factors  such  as  frequent  location  shootings 
and  more  extensive  use  of  guest  stars,  dramatic  programs  are  usually 
more  expensive  to  produce  than  situation  comedies . 

One  of  the  more  interesting  results  disclosed  by  our  review  of  network 
program  data  for  the  past  several  years  is  that  independent  producers  have 
been  more  successful  in  producing  comedies  and  studios  have  been  more 
successful  in  producing  dramatic  series.  Obviously,  this  is  not  to  say 
that  studios  do  not  produce  successful  comedies  or  independents  do  not 
produce  successful  dramas;  examples  of  both  are  easily  found.  Nonetheless, 
the  relative  participation  of  each  group  of  producers  in  each  program  type 
is  striking. 

During  the  course  of  the  1977-78  season,  43  comedies  were  exhibited 
by  the  networks.  Of  these,  21  or  49  percent  were  produced  by  major  indepen¬ 
dents,  10  or  23  percent  were  produced  by  small  independents ,  and  12  or 
28  percent  were  produced  by  the  film  studios.  In  the  1977-78  season, 

there  were  60  dramatic  series  on  the  networks;  all  but  one  were  one-hour 

*  / 

programs  or  longer.  Of  these,  39. 5— 7  or  65.8  percent  were  produced  by 
the  studios,  16.5  (27.5  percent)  were  supplied  by  major  independents,  and 
3  (5  percent)  were  supplied  by  minor  independents.  Two  were  supplied  by 
the  networks.  These  data  raise  two  distinct,  but  related  issues:  1)  why 


V  The  fractions  reflect  assignment  of  a  one-half  interest  to  each  partner 
in  a  joint  venture. 


-  38  - 


are  studios  more  active  in  producing  dramas  and  independents  more  active 
in  producing  comedies;  and  2)  why  are  studios  more  active  in  producing 
dramas  than  comedies  (and  why  are  independents  more  active  in  producing 
comedies  than  dramas)  . 

Various  reasons  have  been  advanced  to  explain  the  relatively  greeter 
participation  of  the  film  studios  than  independents  in  producing  dramatic 
programs.  One  factor  is  their  long  experience  in  producing  filmed 
theatricals  and  television  programs.  The  production  of  a  television 
series  is  a  rather  complex  undertaking.  Dramatic  and  action/adventure 
series  tend  to  be  even  more  complex  because  of  their  lengthier  scripts, 
larger  casts,  and  the  action  sequences  in  the  program.  This  complexity 
is  multiplied  when  the  series  is  shot  outdoors  or  on  location,  rather 
than  in  a  studio,  because  the  production  schedule  is  subject  to  delays 
due  to  weather  and  other  uncertainties.  Studios  not  only  have  the  expertise 
to  organize  and  plan  for  such  contingencies,  they  also  have  greater  financial 
resources  available  to  avoid  production  delays  caused  by  unanticipated 
expenses.  Moreover,  dramatic  programs  often  involve  the  construction  of 
more  extensive  and  more  expensive  sets,  the  cost  of  which  may  be  amortized 
over  the  life  of  the  series.  If  the  series  suffers  an  early  cancellation, 
the  producer  may  be  saddled  with  these  costs  that  were  not  covered  by 
the  license  fees.  The  studios  with  a  number  of  projects  in  various  stages 
of  production  and  development  may  be  able  to  use  the  sets  or  at  least 
amortize  the  costs  as  overhead  against  other  projects.  A  small  independent 
firm  producing  a  single  series  lacks  the  same  financial  flexibility. 
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Similarly ,  if  a  network  is  not  paying  for  the  complete  cost  of  production 
by  its  license  fees  for  the  original  network  runs,  a  studio  is  better 
able  to  finance  the  deficit.  That  is,  a  studio  with  diversified  assets 
can  borrow  more  easily  than  an  independent  producer  whose  sole  asset  may 
be  the  potential  profits  of  the  series. 

Finally,  as  noted  earlier,  the  dcminance  of  established  production 
organizations  in  dramatic  series  does  not  result  solely  frcm  their  own 
creative  efforts.  An  individual  with  an  idea  for  such  a  series  may  go  to 
a  studio  or  major  independent  to  develop  the  idea  precisely  because  of  its 
greater  experience  and  resources,  thereby  reducing  the  individual's 
financial  risk.  Further,  a  network  may  "lay  off"  the  individual  and  his 
concept  with  a  major  producer. 

All  of  these  factors  suggest  that  studios  enjoy  certain  advantages 
over  small  independents  in  the  production  of  hour  dramatic  programs. 
Nevertheless,  these  are  not  overwhelming  advantages,  as  evidenced  by  the 
growth  of  Spelling,  lorimar,  and  Quinn  Martin  into  major  independent 
producers  on  the  strength  of  their  dramatic  series.  Further,  while  these 
advantages  may  indicate  why  small  independents  rarely  produce  hour 
dramatic  programs,  they  do  not  necessarily  explain  why  studios  have  been 
generally  less  active  in  producing  half-hour  situation  comedies  and  have 
devoted  far  more  of  their  resources  to  hour  dramatic  series  than  to  half- 
hour  comedies.  During  the  1977-78  season,  for  example,  of  the  51.5  series-^ 


V  The  fraction  reflects  assignment  of  one-half  interest  to  each  partner 
in  a  joint  venture. 
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produced  by  studios  for  prime  time  exhibition,  only  12  were  half  hour 
situation  comedies. Several  reasons  may  explain  this  emphasis  on 
the  production  of  hour  dramatic  programs. 

First,  studios  do  not  enjoy  the  same  ccmpetitive  advantages  in 
producing  half-hour  situation  comedies  as  they  do  in  producing  one  hour 
dramatic  programs.  Half-hour  comedies  are  substantially  less  expensive 
to  produce,  especially  during  the  first  year  or  two.  Moreover,  because 
these  programs  are  produced  indoors,  the  costs  are  more  easily  predicted 
and  controlled.  These  factors  assuage  the  networks'  concerns  about 
unanticipated  production  expenses  and  timely  delivery  of  the  program. 

Indeed,  many  of  the  producers  we  interviewed  suggested  that  it  is  not 
uncommon  for  good  comedy  writers  to  move  directly  from  writing  for  a 
successful  series  to  forming  their  own  production  company  to  develop  their 
own  series.  Confronted  with  certain  advantages  in  producing  hour  dramatic 
programs  and  the  absence  of  those  advantages  in  producing  half-hour  comedies, 
the  emphasis  by  studios  in  the  production  of  the  former  seems  a  reasonable 
decision. 

The-  second  reason  is  related  to  the  first,  but  is  more  speculative. 

The  studios'  resource  allocations  simply  may  reflect  their  perception  of 
the  type  of  programs  likely  to  provide  the  most  profitable  return  on  their 
investment.  It  is  evident  from  the  data  provided  to  the  Network  Inquiry 
by  studios  that  a  successful  dramatic  series  will  return  substantial  profits 
from  syndication.  It  is  nearly  impossible,  however,  to  predict  accurately 


*/  A  chi  square  test  indicated  that  the  differences  between  studios  and 
independents  in  the  types  of  programs  they  produce  are  statistically 
significant. 
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the  ultimate  "profitability"  of  a  series  and  thereby  compare  the  return 
on  investment  of  dramatic  and  situation  comedy  programs,  because  of  the 
uncertain  duration  of  their  syndication  runs.  Nonetheless,  one  suspects 
that  in  light  of  their  competitive  position  in  the  production  of  dramatic 
programs  and  the  fact  that  these  series  may  provide  very  substantial 
profits  from  syndication,  the  studios  may  have  concluded  that  the  wiser 
course  is  to  devote  the  majority  of  their  resources  to  dramatic  development . 

It  is  important,  however,  not  to  overstate  the  significance  of  this 
phenomenon.  Studios  do  produce  comedies  and  have  done  so  successfully. 

Two  of  the  most  popular  recent  comedies  are  "Happy  Days"  and  "M*A*S*H, " 
both  of  which  are  produced  by  film  studios.  Moreover,  the  following  chart 
reflects  the  interest  of  studios  in  developing  comedies  during  two  recent 
seasons . 

1977-78  Pilots 

Studio  Major  Independents  Independents 

Drama  (59)  35  11  13 

Situation  Comedies  (56)  14  17  25* 


1976-77  Pilots 

Studio 

Drama  (43) 

29 

Situation  Comedies  (32) 

12 

Major  Independents  Independents 

10  4 

14  16* 


*  In  addition,  NBC  ordered  eight  situation  comedy  pilots  for  the  1977-78 
season  and  five  pilots  for  the  1976-77  season  which  were  joint  ventures 
involving  a  studio  and  an  independent. 
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b.  Variety  programs.  Comedies  and  action— adventure/drama  series 

occupy  by  far  the  majority  of  each  network's  prime-time  entertainment 

schedule.  There  are,  however,  a  few  other  types  of  programs  which  have 

been  exhibited  during  prime  time.  Variety  programs  once  were  a  very 

popular  program  type.  During  the  1969-70  season,  for  example,  CBS 

exhibited  32  original  program  series.  Of  these,  10  were  variety  programs. 

This  -figure  declined  to  seven  in  1971-72  and  to  six  in  1973-74.  Finally/ 

during  the  1977-78  season,  CBS  exhibited  37  original  program  series,  of 

which  two  were  variety  programs.  Of  the  two,  one,  "Carol  Burnett,"  was 

in  its  last  year  of  production  and  the  other,  "Shields  and  Yarnell," 

consisted  of  only  eight  episodes.  This  rapid  decline  in  popularity  is 

probably  attributable  in  part  to  changes  in  viewer  preferences  and  in  part 

*/ 

to  the  introduction  of  the  Prime  Time  Access  Rule.—  Certainly,  cost 
cannot  have  been  the  reason,  for  hour  variety  shows  have  been  generally 
no  more  expensive  and,  in  seme  cases,  significantly  less  expensive  than 
hour  dramatic  programs. 

Our  review  of  data  submitted  by  the  networks  shows  that  the  vast 
majority  of  variety  programs  are  developed  around  the  musical,  comedic 
or  other  talents  of  an  individual  or  a  few  individuals.  Producers  do  not 
face  the  same  difficulties  in  convincing  networks  of  the  strength  of  the 
program  series  as  are  encountered  in  promoting  an  untried  idea  for  a 
dramatic  series.  Although  the  decline  in  variety  shows  has  removed  one 
vehicle  that  small  producers  apparently  found  effective  in  getting  on  the 

V  Our  research  indicates  that  during  the  1970-71  season,  the  networks 
exhibited  seven  variety  programs  during  the  7:30-8:30  P.M.  time 
periods.  During  the  1971-72  season,  the  first  season  for  the  Prime 
Time  Access  Rule,  only  one  of  those  programs  remained. 
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networks ,  the  significance  of  this  change  should  not  be  overstated. 
Because  most  of  the  variety  production  companies  were  set  up  solely 
to  present  the  talents  of  particular  artists,  they  have  not  provided 
the  same  creative  basis  for  developing  other  new  series  as  companies 
based  on  the  talents  of  a  group  of  writers. 

c.  Other  programs.  Three  other  series  program  types  also  deserve 
some  mention  in  connection  with  prime-time  entertainment:  quiz/game 
shows;  animated  series;  and  serialized  dramas  (also  known  as  "soap 
operas") .  All  of  these  program  types  are  primarily  daytime  vehicles 
on  the  networks.  Except  for  a  few  game  shows,  such  as  "The  Dating  Game" 
and  "Let's  Make  A  Deal,"  the  quiz  show  format  has  never  returned  to 
network  prime  time,  but  has  continued  to  be  a  staple  of  network  daytime 
programming.  Its  absence  from  prime  time  appears  to  have  less  to  do 
with  the  taint  of  the  1950 's  scandals  than  the  type  and  size  of  audience 
a  quiz  shew  is  able  to  attract  and  its  effect  on  the  rest  of  the  evening's 
schedule.  Although  such  programs  are  typically  relatively  inexpensive 
to  produce,  even  if  a  network  could  profitably  schedule  a  prime-time 
quiz  show,  it  my  not  do  so  if  the  subsequent  programs  on  its  evening 
schedule  will  suffer  seriously  from  the  absence  of  an  effective  lead-in. 

For  many  of  the  same  reasons,  animation  and  serialized  dramas  have 
not  occupied  significant  parts  of  the  networks'  prime-time  schedules. 
Animation  has  been  primarily  a  vehicle  for  reaching  a  young  audience  and 
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has  been  part  of  network  prime-time  series  progranming  only  rarely  as 
part  of  their  early  evening  schedules.—  The  limited  appeal  of  these 
programs  has  confined  their  appearance  to  Saturday  morning  programming, 
except  for  an  occasional  special. 

Although,  like  quiz  shows,  serialized  programs  long  have  been  almost 
synonymous  with  daytime  network  television,  they  have  enjoyed  only 
limited  success  in  prime  time.  The  only  program  which  enjoyed  an  extended 
period  of  success  was  ABC's  "Peyton  Place,"  which  was  exhibited  at  least 
twice  per  week  between  September,  1964  and  January,  1969  and  never 
repeated  an  episode.  The  reasons  for  this  difference  in  success  between 
the  dayparts  appear  to  have  more  to  do  with  problems  of  producing  a  program 
with  two  or  more  weekly  episodes  in  prime  time  than  with  the  concept  of 
a  serialized  program.  Certainly,  the  development  of  programs  like  ABC's 
"Soap"  and  CBS's  "Dallas"  suggests  that  programs  with  continuing  story 
lines  and  episodes  that  progress  in  a  specific  sequence  can  succeed  in 
prime  time.  A  number  of  the  persons  interviewed,  however,  stated  that 
it  would  be  impossible  to  produce  a  five-episode  per  week  series  in  prime 
time  successfully  because  it  would  demand  better  writing  and  more  action 
than  the  daytime  version  and  the  pace  would  simply  be  impossible  to 
sustain.  It  was  suggested  that  the  demise  of  Norman  Lear's  syndicated 
"Mary  Hartman,  Mary  Hartman"  can  be  traced  to  the  cumulative  exhaustion 
caused  by  producing  five  tpaes  each  week  for  65  weeks  over  a  period  of 
approximately  18  months.  While  a  successful  studio  may  produce  an 
episode  a  week  of  each  of  five  different  shows,  the  creative  talent 


V  See,  e.g.  "The  Bugs  Bunny  Show"  (ABC,  Tues;  7:30-8:00  P.M. , 

1960- 62);  "The  Bullwinkle  Show"  (NBC,  Sun.,  7:00-7:30  P.M. , 

1961- 62) . 
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employed  on  each  series  will  be  quite  different.  Actors  and  writers 
particularly  need  to  be  responsible  for  only  one  show  a  week  in  such 
cases.  Moreover,  even  if  the  production  problems  could  be  overcome 
in  sane  way,  networks  may  be  reluctant  to  conmit  a  substantial  portion 
of  their  prime— tune  schedule  to  one  program,  not  only  because  of  the 
greater  risk  and  the  problems  of  restructuring  the  schedule  if  it  fails, 
but  also  because  of  demographic  and  "audience  flow"-/  considerations. 

The  audience  attracted  to  one  particular  program,  especially  a  serialized 
drama,  may  not  be  one  that  a  network  wants  to  use  as  the  cornerstone 
for  its  entire  prime  time  schedule.  The  audience  of  the  stripped 
program  may  not  be  one  that  can  be  integrated  easily  into  the  schedule 
50  tint  its  audience  is  likely  to  be  attracted  to  the  next  program  in 
the  network's  schedule. 

d.  Conclusion.  We  have  discussed  above  various  types  of  programs 
that  are  exhibited  on  network  television.  While  certain  program  types 
may  have  been  omitted,  it  is  important  to  keep  in  mind  that  the  conventional 
wisdom  of  the  industry  is  that  prime  time  is  the  key  to  any  network's 
success  and  series,  especially  comedies,  are  the  key  to  a  successful 
prime-time  schedule.  Thus,  the  following  section  of  this  paper,  which 
deals  with  the  development  process  for  prime-time  series,  will  be  concerned 
with  dramatic/action-adventure  series  and  situation  conedies,  unless  other¬ 
wise  noted.  Daytime  series  development  will  be  addressed  in  a  separate  section. 


*/  "Audience  flow"  is  an  industry  term  referring  to  the  relationship 
between  audiences  of  contiguous  shows  in  a  program  schedule.  Its 
importance  to  network  scheduling  decisions  is  discussed  in  more 
detail,  pp.  74-5,  infra. 


-  46 


B.  Program  Development 

Each  network  prime-time  series  has  its  own  unique  history  of  develop¬ 
ment  from  an  idea  in  someone's  mind  to  the  beginning  of  production.  Thus, 
it  is  exceedingly  difficult  to  generalize  abouL  the  development  process. 
What  is  possible  is  to  describe  certain  fairly  common  characteristics  of 

the  process  and  the  various  options  available  to  producers  at  different 

*  / 

stages  in  development.— 

The  production  of  a  prime-time  entertainment  series  reflects  the 
final  step  in  a  process  that  begins  with  the  formulation  of  an  idea  or 
concept.  The  ultimate  forum  for  judging  the  merits  of  the  idea  are  the 
people  employed  by  the  networks  in  their  program  development  departments. 
The  source  of  an  idea  and  the  route  it  travels  to  its  initial  presentation 
to  a  network  may  have  as  much  bearing  on  the  network's  decision  to  nurture 
the  idea  as  its  underlying  merits. 

1.  Sources  of  ideas. 

Broadly  speaking,  program  ideas  emerge  from  three  groups:  the  general 
public,  the  entertainment  community,  and  the  network  development  people. 

In  the  course  of  a  year,  literally  thousands  of  program  ideas  are  received 
and  reviewed,  however  briefly,  by  each  network.  Such  submissions  have 
grown  dramatically  within  the  past  decade.  One  network  executive  estimated 
that  his  network  received  about  800  proposals  in  1968  and  over  3000  in  1978. 


_/  Although  this  section  is  concerned  primarily  with  the  development  of 
program  series,  the  steps  in  the  process  are  basically  the  same  for 
the  development  of  a  nude- for- television  movie.  See  pp.  85-88,  infra 
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A  very  substantial  number  of  these  are  unsolicited  ideas  received 
from  members  of  the  general  public  with  no  background  in  the  entertain¬ 
ment  industry.  The  networks  almost  never  exploit  these  ideas.  This  may 
be  explained  in  part  because  such  unsolicited  ideas  very  often  are  simply 
unsuited  for  a  series  or  are  presented  in  a  relatively  crude  and 

undeveloped  manner  so  that  the  network  is  uncertain  what  the  sustaining 
*/ 

concept—  of  the  series  would  be.  Moreover,  the  networks  are  not  only 
interested  in  whether  a  concept  has  potential  for  a  series,  but  also 
whether  the  creative  el  orients  behind  it  are  capable  of  producing  the 
series.  Thus,  the  scenario  of  an  obscure  person  becoming  a  successful 
television  producer  on  the  strength  of  an  unsolicited  proposal  has  more 
plausibility  as  a  made— for— television  movie  than  a  true  story. 

The  development  departments  at  each  network  also  formulate  concepts 
to  serve  as  the  basis  for  new  series.  In  at  least  one  case,  a  network 
developed  a  concept  for  a  series  and  approached  a  specific  program 
supplier  which  previously  had  produced  a  several  successful  series  of  the 
same  program  type.  The  producer  pursued  the  idea  which  eventually  became 
a  successful  series  on  the  network. —  Nevertheless,  specific  proposals 


V  The  terms  "series  idea"  or  "series  concept"  are  frequently  used  by 
producers  and  others  in  television  progranming  as  terms  of  art. 

Although  these  words  were  never  defined  precisely  for  us,  a  "series 
idea"  apparently  is  a  very  vague  and  cryptic  description  of  the  basis 
for  a  possible  series.  A  "series  concept"  is  a  more  refined  and  exact 
statement  of  the  idea  which  may  outline  the  main  characters.  It  is 
sufficient  for  our  purposes  to  treat  them  as  simply  the  very  preliminary 
stages  of  the  development  process  for  a  network  prime-time  series. 

**/  Smaller  producers  stated  that  they  are  unlikely  to  benefit  from  network 
series  ideas,  because  the  networks  will  take  the  ideas  to  major  producers 
not  to  fledgling  enterprises,  and  also  because  major  producers  are  far 
more  able  to  respond  quickly  to  such  requests. 
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for  new  series  do  not  often  come  from  the  networks,  although  as  discussed 
below,  they  frequently  make  known  the  general  types  of  programs  they  are 
seeking.  The  primary  responsibility  of  the  development  departments  is 
the  critical  evaluation  of  ideas  presented  to  them. 

One  possible  source  of  program  ideas  which  nonetheless  apparently 
does  not  suggest  any  is  the  network  advertisers.  Each  of  the  network 
executives  interviewed  stated  emphatically  that  he  does  not  meet  with 
advertisers  to  solicit  program  suggestions  nor  does  he  consult  with  then 
about  ideas  under  consideration.  Notwithstanding  the  billions  of  dollars 
advertisers  collectively  spend  each  year  for  commercial  spots,  the 
network  executives  uniformly  maintained  that  advertisers  are  not  directly 
involved  in  program  development.  They  do  make  known,  however,  their  concerns 
about  certain  program  content;  for  example,  several  advertisers  in  the 
recent  past  voiced  displeasure  with  violent  action-adventure  shows.  Those 
concerns  may  be  communicated  by  exchanges  between  advertisers  or  their 
agencies  and  network  sales  people  who  are  responsible  for  selling  commercial 
spots.  Advertisers  also  may  express  their  position  in  a  more  demonstrative 
fashion  by  refusing  to  buy  time  in  programs  they  find  objectionable.  It 
is  quite  common  for  advertisers  to  employ  a  service  for  the  pre— screening 
of  network  programs  in  order  to  determine  whether  to  remove  their  ads 
from  the  programs.  Although  these  are,  at  best,  indirect  methods  of 
communicating  with  network  program  development  people,  they  appear  to  be 
the  only  ones  used  by  advertisers. 
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The  most  important  source  of  network  program  ideas  is  the  profes¬ 
sional  entertainment  community.  The  television  entertainment  business 
is  located  primarily  in  Los  Angeles  and,  to  a  far  lesser  extent,  in 
Now  York.  Individuals  who  style  themselves  as  professional  members  of 
this  group  consist  of  writers,  directors,  producers,  and  on-air  talent, 
as  well  as  the  supporting  craft  unions.  For  purposes  of  this  discussion, 
however,  we  are  concerned  only  with  those  involved  in  developing  and 
producing  prime-time  entertainment  series. 

The  key  ingredient  in  most  cases  in  the  development  of  network 

television  program  series  is  the  producer .  This  person  or  company  usually 

is  the  source  of  the  series  idea  or  is  involved  in  its  development  very 

early  in  the  process.  The  producer,  often  in  conjunction  with  and  with 

the  approval  of  the  network,  shapes  the  series  concept  and  puts  together 

the  actors,  writers,  directors  and  other  essential  components  of  the 

series.  The  producer  may  also  be  the  writer  or  the  star  of  the  program, 

but  it  is  his  role  as  the  synthesizer  of  the  various  series  parts  that 

is  the  principal  determinative  factor  in  the  development  process.  Indeed, 

producers  are  often  referred  to  as  "packagers"  to  distinguish  them  from 

those  who  simply  supervise  actual  production  of  the  program.  This 

discussion  will  use  the  term  "producers"  to  refer  to  those  with  overall 

*  / 

responsibility  for  the  project.— 


V  This  same  problem  appears  in  attempting  to  analyze  the  credits  of  a 
program  to  determine  who  the  key  creative  people  are.  For  some  pro¬ 
grams,  the  executive  producer  is  the  critical  person  and  in  others 
he  or  she  has  virtually  no  creative  input  at  all.  The  same  is  true 
for  producers.  The  short  answer  is  that  one  simply  cannot  infer  frcm 
a  simple  review  of  the  credits  who  the  important  contributors  are, 
except  in  a  general  way. 
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Producers  are  not  a  homogeneous  lot.  For  analytical  purposes, 
they  can  be  divided  into  three  groups:  a)  those  with  previous  success¬ 
ful  series  or,  at  least,  experience  in  producing  a  television  series; 
b)  those  with  experience  in  a  creative  aspect  of  television,  such  as 
writing  or  acting  or  with  substantial  experience  in  a  related  medium, 
such  as  theatrical  film  but  without  previous  experience  as  a  television 
producer;  c)  those  with  little  experience  in  television,  or  related 
media,  such  as  theatricals. 

The  experienced  and  successful  producers  account  for  the  majority 

I 

of  prime-time  series  programs,  as  measured  by  both  number  of  series  and 
types  of  programs.  In  1977-78,  for  example,  88  percent  of  the  prime¬ 
time  series  were  supplied  by  producers  who  previously  had  supplied  a 

*/ 

prrme-time  series  to  the  networks.—  This  figure  may  seem  remarkably 
high,  but  it  should  be  emphasized  that  this  result  means  that  12  percent 
of  the  programs  in  one  season  were  supplied  by  new  producers.  Unless  one 
assumes  that  the  turnover  in  the  industry  is  limited  to  new  producers 
replacing  the  prior  season's  new  producers,  this  figure  suggests  substantial 
turnover  over  a  period  of  several  years.  The  discussion  below  of  the  ^ 

competitive  structure  of  the  program  supply  industry  provides  a  more  detailed 
analysis  of  the  nature  of  competition  over  the  long  term.— ^ 


V  Note  that  this  figure  does  not  include  producers  who  had  experience 
in  television  but  had  not  produced  a  series.  In  computing  these 
percentages,  doubt  about  a  producer's  experience  was  resolved  by 
treating  it  as  inexperienced.  Joint  ventures  were  treated  by  allocating 
the  appropriate  percentage  of  each  partner.  Note  also  that  a 
producer  with  a  series  which  had  been  on  the  air  the  previous  season 
was  treated  as  experienced,  even  if  it  was  the  producer's  first 
series . 

**/  See  pp.  284-93,  infra 
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A  second  part  of  the  television  entertainment  conmunity  is  composed 
of  persons  or  companies  with  experience  in  a  creative  aspect  of  television 
or  in  a  related  medium,  such  as  the  stage,  but  who  have  never  packaged  a 
television  series.  The  program  ideas  generated  by  manbers  of  this  group 
also  are  likely  to  enjoy  a  competitive  edge  over  the  proposals  from  profes¬ 
sional,  but  inexperienced,  producers  and  writers.  \  Jr  iters  who  worked  for  a 
successful  series  are  especially  good  candidates  as  new  producers  because 
of  the  importance  of  writing  to  any  series.  Several  of  the  studio  and 
netwDrk  people  interviewed  mentioned  good  writing  as  the  talent  in  shortest 
supply  in  television.  Similarly,  the  owner  of  the  rights  to  a  successful 
book  or  film  is  likely  to  find  the  networks  responsive  to  a  series  idea 
based  on  the  book  or  film.  A  third  example  is  a  popular  actor  who  proposes 
a  series  in  which  he  agrees  to  star.  Although  the  actor  may  lack  substantial 
experience  as  a  packager,  the  presence  of  the  star  in  the  series  may  be 

sufficient  to  over cane  network  concerns  about  the  producer's  ability  to 

*  / 

develop  and  deliver  the  series.— 

The  third  part  of  the  producers'  conmunity  includes  those  who  have 
had  little  or  no  experience  in  television,  but  consider  themselves  part 
of  the  television  entertainment  business.  Lacking  any  track  record,  they 
must  rely  exclusively  on  the  merits  of  their  ideas  to  attract  the  interest 
of  the  networks.  In  the  words  of  several  of  these  potential  entrants  to 
the  program  supply  business,  they  lack  "credibility"  with  the  networks. 


V  Indeed,  a  source  of  more  recent  and  growing  criticism  of  the  networks 
by  program  producers  has  been  personal  service  contracts  executed 
between  actors  and  the  networks  which  often  provide  that  the  network 
will  finance  one  or  more  series  projects  developed  by  the  star  in 
exchange  for  the  star's  promise  to  appear  in  the  series. 
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They  view  the  problem  of  establishing  credibility  as  equally  important 
and  difficult  as  the  creative  problem  of  developing  a  concept.  For 
example,  two  young  independent  producers  stated  that  they  tried  to 
improve  their  chances  for  a  network  television  movie  deal  by  writing  an 
entire  script  for  the  film  and  obtaining  a  commitment  from  a  major 
television  actor  to  star  in  it,  but  still  failed  to  sell  the  idea  to  the 
network.  The  problem  of  credibility  is  directly  related  to  the  first 
issue  an  inexperienced  producer  faces  once  an  idea  has  been  developed: 
selecting  the  method  for  presenting  the  idea  to  the  networks. 

i 

2 .  Presentation  of  ideas  to  networks . 

Each  network  employs  a  small  number  of  people  whose  sole  responsibility 
is  the  development  of  new  programs.  Because  the  networks  are  by  far  the 
most  important  source  of  financing  for  the  development  of  programs,  the 
network  development  people  constitute  the  principal  forum  for  considering 
any  series  idea,  no  matter  what  the  source.  As  consistent  and  continuing 
suppliers  of  television  programs,  the  studios  and  major  independents  main¬ 
tain  close,  continuous  relationships  with  the  networks.  The  interchange 
encompasses  not  only  formal  meetings  and  exchanges  of  correspondence  about  ^ 
specific  matters,  but  also  informal  exchanges  of  information.  The  studio 
may  want  a  preliminary  reaction  of  the  network  development  people  to  an 
idea  being  considered  for  development.  Similarly,  the  network  may  suggest 
ideas  for  programs  that  it  would  like  pursued.  It  is  difficult  to  communicate- 
fully  the  quality  of  the  network/major  producers  relationship,  but  it  is 
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valued  and  nurtured  by  each  party.  MCA/Universal ,  for  example,  employs 
three  individuals,  each  of  whom  is  responsible  for  coordinating  the 
relations  between  MCA  and  one  of  the  networks.  Further,  Washington's 
"revolving  door"  between  regulatory  agencies  and  persons  practicing  before 
then  has  its  analogue  in  Hollywood  in  the  movement  of  individuals  between 
the  networks  and  the  production  companies,  especially  studios  and  major 
independents . 

Because  of  their  stature  and  experience  as  major  suppliers  as  well 
as  the  close  contacts  they  maintain  with  the  networks,  the  established 
producers  are  particularly  effective  in  presenting  their  program  ideas 
to  the  network  development  departments.  The  major  producers  have  an 
internal  review  process  for  evaluating  various  program  ideas  and  present 
for  network  consideration  only  those  that  have  been  approved  internally. 
The  ideas  are  shaped  and  refined  by  persons  who  not  only  have  substantial 
experience  in  television,  but  also  are  likely  to  be  familiar  with  die 
network  individuals  who  will  review  the  proposals.  Further,  the  people 
who  actually  make  the  presentation  to  the  networks  have  done  it  before 
and  are  adept  at  it.  This  is  not  to  say,  obviously,  that  every  project 
presented  is  snapped  up  by  the  network.  It  is  to  say,  however,  that  the 
established  producers  are  quite  accomplished  in  the  difficult  process  of 
pitching  a  program  idea  to  the  networks. 
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Producers  who  do  not  enjoy  the  same  relationship  with  the  networks 

*  / 

have  three  alternatives  for  presenting  their  ideas:—  1)  they  may  use 
an  agent  to  pitch  the  idea;  2)  they  may  enter  into  an  agreement  with  a 
major  producer  for  the  development  and  presentation  of  the  idea;  or  3)  t 
iray  take  the  idea  directly  to  the  network.  Agents  and  established  prod' 
can  provide  a  new  producer  with  credibility  and  an  effective  presentation 
of  the  idea.  Indeed,  one  of  the  network  development  people  stated  that 
an  idea  would  not  be  considered  unless  it  came  frcm  a  registered  agent, 
or  an  established  writer  or  production  company.  The  importance  attachesi 
to  using  an  agent  appears  to  rest,  at  least  in  part,  on  the  fact  that 
experienced  agents,  like  experienced  producers,  will  not  present  every 
idea  they  receive  frcm  their  clients.  In  effect,  agents  serve  as  a 
preliminary  screening  device  for  the  networks. 

Agents  may  also  recanmend  that  an  idea  be  reshaped  or  be  developed 
further  before  presenting  it  to  a  network.  An  agent  may  urge  his  client 
to  write  an  outline  of  a  script  or  even  a  complete  script  in  order  to 
enhance  the  chances  for  network  approval.  In  addition  to  his  value  as  a 
critical  reviewer  of  the  clients'  proposals,  an  agent  may  also  be  more 
accomplished  than  most  producers  in  presenting  the  ideas.  Moreover,  if 
the  networks  are  interested  in  the  project,  the  agent  plays  a  critical 
role  in  negotiating  the  terms  of  the  network  agreement.  Producers, 


V  Program  ideas  usually  are  presented  to  the  network  in  either  of  two 
ways.  The  most  common  is  an  oral  presentation  by  the  producer  or 
agent,  followed  by  an  extensive  discussion.  Sometimes ,  a  written 
description  is  used  instead  of  the  oral  presentation  and  forms  the 
basis  for  the  discussion. 
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especially  inexperienced  ones,  are  often  unfamiliar  with  the  meaning 
and  importance  of  many  of  the  material  contractual  terms. 

Agents  appear  to  be  the  most  common  method  used  by  new  producers 
to  present  their  ideas  to  the  networks,  but  it  is  not  the  exclusive  one. 
New  producers  may  approach  an  established  production  entity,  either 
directly  or  through  an  agent,  for  the  purpose  of  enlisting  the  company's 
aid  in  pitching  the  idea.  This  option  does  not  appear  to  be  used 
extensively,  however,  perhaps  because  the  new  producer  may  have  to  cede 
substantial  control  over  the  development  and  presentation  of  the  idea 
in  order  to  interest  an  established  producer  in  the  project.  It  is  more 
usual  for  the  studio  or  major  independent  to  be  approached  after  the 
network  has  expressed  an  interest  in  or  committed  funds  to  the  idea. 
Still  a  third  option  is  for  the  producer  to  take  the  idea  directly  to 
the  networks.  The  above  description  of  the  advantages  of  using  an  agent 
indicates  why  this  option  is  not  a  popular  one. 

3.  Organization  of  network  development  dep>artments . 

To  this  point  our  discussion  has  viewed  the  program  development 
process  from  the  perspective  of  the  producer.  Having  reached  the  stage 
of  presentation  of  the  idea  to  the  network,  it  is  useful  to  examine  the 
process  from  the  perspective  of  the  netwurk.  Each  network  has  organized 
its  program  development  people  as  a  department  within  the  entertainment 
division.  The  primary  responsibility  of  these  employees  is  to  consider, 
react  to,  and  evaluate  ideas  submitted  by  potential  program  suppliers. 
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The  development  department  is  subdivided  into  groups  responsible 

for  the  development  of  programs  in  specific  format  categories  such  as 

prime-time  comedies,  mini-series,  and  made- for- television  movies.  The 

total  number  of  people  assigned  to  program  development  at  each  network 

is  relatively  small.  At  the  time  of  our  interview  with  the  head  of  NBC" 

development  division,  for  example,  that  network  employed  nine  people  in 

its  West  Coast  prime-time  development  office.  Although  most  of  the 

development  people  work  in  Ios  Angeles  where  most  of  the  producers  are 

located,  seme  work  in  New  York,  especialy  those  involved  in  day-time  j 
*/ 

programming .  — 

Each  idea  for  a  prime-time  series  has  its  own  unique,  development 
history.  Nonetheless,  there  are  four  stages  of  development  that  an  ideaj 
for  a  prime-time  series  may  pass  through  before  it  appears  on  the  netwar 
1)  treatment;  2)  pilot  script;  3)  pilot;  and  4)  series  production.  The 
development  department  is  responsible  for  the  project  through  the  first 
three  stages  and  may  terminate  the  idea  at  any  point  in  the  process.  Oru 
the  network  decides  to  produce  the  series,  the  current  programming  depar- 

I 

ment  assumes  responsibility.  Each  development  department  is  given  a 
budget  by  its  network  to  finance  treatments,  scripts,  and  pilots  for 
projects  under  consideration  for  production.  Theoretically,  decisional 
authority  in  program  development  is  decentralized,  with  irdividuals  at  t 


V  A  New  York  development  person  whom  we  interviewed  stated  that  one  of 
his  primary  tasks  for  CBS  is  to  encourage  the  New  York  writing 
community  to  contribute  to  commercial  television,  especially  CBS. 

As  New  York  declined  in  importance  as  a  production  center,  it  has 
declined  in  importance  as  a  center  of  creative  people  in  television. 
Several  young  producers  interviewed  stated  that  they  had  moved  from 
New  York  to  Los  Angeles  because  they  believed  they  could  be 
successful  television  producers  only  if  they  worked  in  Ios  Angeles. 
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lowest  administrative  levels  having  authority  to  commit  some  funds  for 
a  treatment  or  script  outline.  In  fact,  however,  it  is  very  rare  for 
any  financing  to  be  given  without  consultation  with  more  senior  develop¬ 
ment  persons.  Moreover,  authority  becomes  increasingly  centralized  as 
an  idea  progresses  through  later  stages  of  development .  Presently,  the 
decision  to  order  a  pilot  frcm  a  producer  is  made  at  ABC  primarily  by 
the  president  of  the  Entertainment  Division,  at  CBS  by  the  head  of  the 
development  department  in  conjunction  with  the  president  of  the  Entertain¬ 
ment  Division,  and  at  NBC  by  a  small  ccmmittee  composed  of  senior  develop¬ 
ment  and  management  people.  One  producer  described  the  network  development 
departments  as  consisting  of  many  people  who  can  say  no  to  a  proposal  and 
very  few  who  can  say  yes. 

4.  Network  evaluation  of  concepts. 

From  the  perspective  of  the  networks,  program  development  begins  with 
an  examination  of  its  current  schedule  to  determine  which  programs  are 
likely  to  be  cancelled  and  a  review  of  the  ideas  already  being  developed. 
Each  network  emphasized  that  this  process  only  suggests  in  a  general  way 
the  types  of  programs  it  may  be  seeking,  and  does  not  preclude  consideration 
of  other  "good"  program  concepts.  Also,  it  is  important  to  remember  that 
the  program  development  process  does  not  op>erate  on  a  fixed,  calendar 
schedule;  it  is  a  continuous  process,  although  network  time-tables  are 
shaped  by  the  deadlines  for  selection  of  fall  and  mid-season  program 
schedules.  General  information  about  program  needs  and  interests  is 
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regularly  passed  on  to  major  producers  in  informal  conversations  or  in 
the  course  of  discussing  other  projects  being  developed  for  the  network. 
Smaller  producers  indicated  that  they  too  became  aware  of  the  general 
areas  of  network  interest. 

After  presentation  of  the  idea,  the  network  must  decide  whether  to 
pursue  the  project  or  reject  it  ("pass  on  it"  is  the  term  used  by  enter¬ 
tainment  people)  .  It  should  be  noted  that  the  accepted  practice  of  this 
industry  regards  the  network  as  having  an  exclusive  option  on  any  idea 
presented  to  it,  even  though  formal  agreements  rarely,  if  ever,  are 
executed  with  the  producer  at  this  stage.  Thus,  after  presenting  an 
idea  to  one  network,  the  producer  will  not  take  the  idea  to  another  net¬ 
work  until  the  first  has  rejected  it. 

Each  of  the  networks  uses  a  different  process  for  evaluating  a  progrs 
idea,  but  the  common  denominator  is  a  heavy  reliance  on  the  experience 
and  knowledge  of  the  program  development  people.  Persons  we  interviewed 
cited  a  number  of  factors  the  networks  consider  in  deciding  whether  to 
order  the  series:  whether  the  story  idea  of  the  series  has  long-term 
potential;  whether  the  series  fits  a  schedule  need  of  the  network;  whether 
the  series  is  compatible  with  the  programs  currently  on  the  network  schedi. 
whether  the  series  is  likely  to  appeal  to  a  large  audience  with  desirable 
demographic  characteristics;  whether  the  series  is  likely  to  alienate  a 
substantial  portion  of  the  audience;  whether  the  producers  will  be  able  to 
deliver  the  program  series;  whether  the  story  idea  of  the  series  is  too 
similar  to  programs  currently  on  the  air  or  in  development.  In  addition. 
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at  least  two  of  the  networks  test  program  concepts  by  polling  viewers ' 
reactions  to  a  short  synopsis  of  the  story  line.  Both  networks  emphasized 
that  such  quantitative  testing  is  used  only  as  one  factor  in  the  evaluative 
calculus.  Several  producers  also  asserted  that  the  networks  engage  in 
"defensive  buying" .  That  is ,  a  network  may  purchase  an  idea  in  order  to 
avoid  its  being  taken  to  another  network,  even  if  program  development  does 
not  firmly  believe  the  idea  can  form  the  basis  for  a  series. 

5.  Initial  development  agreement. 

If  the  network  decides  to  pursue  the  concept,  it  usually  will  finance 
the  development  of  a  treatment,  a  script  outline  for  a  pilot,  or  a  script 
for  a  pilot.  At  this  stage,  the  networks  differ  somewhat  in  their  develop¬ 
ment  approach.  ABC,  for  example,  often  authorizes  a  treatment  (a  5  to  15 
page  description  of  the  series  thane,  setting,  and  major  characters)  or 
script  outline,  while  CBS  almost  invariably  goes  directly  to  a  full  pilot 
script.  The  purpose  of  each,  however,  is  the  same:  to  provide  a  more 
elaborate  description  of  the  story  line  and  thereby  to  clarify  the  proposed 
direction  and  the  main  characters  of  the  series.  Regardless  of  the  exact 
form  of  the  order,  at  this  stage  the  network  development  people  usually 
will  also  make  creative  suggestions  to  the  producer  for  changes  in  the 
concept,  based  on  their  perception  of  their  schedule  needs  and  their 
experience  in  developing  programs.  The  suggestions  may  be  minor,  such  as 
a  slight  change  in  the  setting  of  the  series  or  more  substantial,  such  as 
the  elimination  of  a  leading  character.  The  networks  may  also  suggest 
writers  and  actors  for  the  program.  Each  of  the  networks  considers  itself 
an  active  contributor  to  the  creative  development  of  the  series  and  typically 
makes  numerous  and  very  specific  recommendations  at  each  step  in  the  process. 


The  decision  to  proceed  with  a  program  idea  brings  into  play  another 
part  of  the  networks'  entertainment  programming  division  -  the  business 
affairs  department,  which  actually  negotiates  the  agreement  with  the 
program  supplier.  Program  development  ronains  responsible  for  the  creative 
development  and  evaluation  of  the  project,  but  business  affairs  is  responsible 
for  reaching  an  agreement  with  the  supplier.—  It  is  important  to  note, 
however,  that  the  progression  from  the  decision  by  program  development  to 
pursue  an  idea  to  an  agreement  with  the  supplier  is  not  always  smooth.  The 
objective  of  program  development  is  to  obtain  the  best  programs  and  the 
objective  of  business  affairs  is  to  make  the  best  deal  possible  for  the 
network.  The  divergence  of  these  interests  may  cause  problems  in  signing 
the  supplier. 

Usually,  the  contract  for  a  treatment  or  even  a  pilot  script  does  not 
present  serious  difficulties.  The  understanding  between  the  parties 
basically  must  cover  three  points:  1)  the  fee;  2)  the  delivery  date;  and 
3)  an  option  for  the  network  to  order  a  pilot  and  a  series.  The  first 
two  items  are  negotiable  to  some  extent,  although  each  side  is  aware  of 
the  usual  range  of  fees  for  a  treatment  or  script  as  well  as  the  usual 
delivery  schedule.  The  network's  exclusive  option,  as  noted  earlier,  is  a 
premise  of  the  development  process  and  is  not  negotiated.  Indeed,  even  if 
the  parties  do  not  sign  a  formal  agreement  at  this  early  stage  and  proceed 
on  the  basis  of  an  understanding  of  the  fees  and  dates,  both  sides  appear 
to  accept  the  fact  that  the  network  has  an  exclusive  option. 


V  The  contractual  agreements  between  networks  and  suppliers  are  discussed 
in  detail  in  another  chapter.  See  pp.  162  et  seq. ,  infra. 
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The  network  may  pay  as  little  as  $1500  or  as  much  as  $10,000  or  more 
for  a  treatment,  depending  on  such  factors  as  the  type  of  program  and 
length  of  the  treatment.  If  the  packager  of  the  series  is  a  producer,  this 
fee  includes  the  costs  associated  with  hiring  a  writer  and  supervising  the 
drafting.  After  the  treatment  has  been  submitted,  optimally  within  a  few 
weeks  after  the  network  decision,  program  development  must  decide  whether 
to  order  a  pilot  script.  The  treatment  is  read  and  discussed  within  the 
network  as  well  as  with  the  supplier. 

If  the  network  continues  to  believe  in  the  concept,  a  script  for 
a  pilot  film  is  ordered.  Program  development  likely  will  meet  with  the 
packager  to  discuss  the  story  for  the  script,  the  characters,  and  even  the 
selection  of  a  writer.  These  meetings  between  the  network  and  supplier 
usually  continue  throughout  the  writing  of  the  script  as  drafts  are  sub¬ 
mitted  and  reviewed  by  the  network.  The  fee  for  a  script  for  a  90  minute 
pilot  usually  ranges  between  $25,000  and  $50,000.  Once  a  final  version 

of  the  script  has  been  submitted,  the  network  must  decide  whether  to  order 

*/  .... 
a  pilot  for  the  series.-  In  the  case  of  a  made- for- television  movie,  it 

must  decide  whether  to  shoot  the  film. 

6.  Decision  to  order  a  pilot. 

The  selection  of  projects  for  pilot  orders  is  critical  and  difficult.  Very 

few  pilots  are  made  compared  to  the  number  of  scripts  ordered  and  the  cost  of 
a  pilot  is  substantial.  The  ratio  of  scripts  to  pilots  seems  to  vary  between 

5  and  3  to  1,  depending  on  the  year  and  network.  For  series  to  conmence  in 

the  fall  of  1977,  for  example,  NBC  ordered  53  pilots  after  reviewing  more 

than  200  scripts. 

Program  development,  as  an  alternative  to  outright  rejection  or  acceptance, 
may  pay  the  supplier  to  hire  another  writer  to  do  anorher  script. 
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The  seriousness  with  which  the  networks  treat  pilot  decisions  is 
reflected  by  the  fact  that  they  are  made  at  a  very  high  level  within 
the  network.  Only  one  or  a  very  few  executives  are  responsible  at  each 
network.  V  The  license  fees  paid  for  pilots  fluctuate  rather  widely, 
depending  in  part  on  the  length  of  the  film.  With  respect  to  pilots 
carrmissioned  for  series  to  debut  in  the  1977-78  season,  the  fees  paid  by 
the  networks  for  a  60  minute  pilot  in  most  cases  ranged  between  $500,000 
and  $1,000,000  and  between  $200,000  and  $450,000  for  a  30  minute  pilot. 

In  our  interviews  with  network  and  sane  production  executives,  two 
general  considerations  emerged  as  the  most  important  in  the  decision  to 
order  a  pilot  and  eventually  a  series:  1)  the  likely  popularity  and 
durability  of  the  series  concept  over  a  long  term  and  its  compatability 
with  the  network's  current  schedule;  and  2)  the  ability  of  the  creators  of 
the  series  to  deliver  the  concept  in  a  well-executed,  professional  produc¬ 
tion.  Except  as  a  defensive  purchase,  networks  will  not  develop  ideas 
which,  although  initially  attractive,  they  believe  will  not  be  able  to 
sustain  a  series  over  the  long  run.  Calculating  whether  to  order  a  pilot 
is  made  more  difficult  by  the  fact  that  at  this  stage  the  idea  has  not 
been  presented  on  a  screen.  In  addition,  the  network  must  be  conscious 
of  where  the  new  series  will  be  placed  in  its  program  schedule  and  whether 
it  will  be  compatible  with  other  programs  scheduled  around  it.  This  conside 
tion  becomes  acute  when  the  decision  to  go  to  series  must  be  made.  Finally, 
network  executives  must  evaluate  whether  the  series,  even  if  potentially  stn 
will  fail  because  viewing  trends  are  changing. — 7 

*/  See  p.  57,  supra. 

**/  One  need  only  recall  the  rapid  rise  in  public  concern  about  violence  in 
television  programs  to  understand  the  risks  confronting  the  network  devel 
ment  departments.  Because  a  series  is  often  in  development  a  year  or  rror 
before  it  appears  on  the  schedule,  the  evaluation  of  viewing  trends  can 
be  a  particularly  hazardous  enterprise. 
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The  second  major  factor  influencing  the  network's  pilot  decision 
is  whether  the  producer  can  deliver  the  series  the  network  believes 
it  is  purchasing.  Stated  differently,  the  networks  want  to  be  sure  that 
the  producer  is  able  to  translate  the  script  into  a  well-executed 
presentation  and  can  sustain  the  effort  under  the  pressures  of  series 
production.  At  a  practical  level,  these  concerns  appear  to  have  two 
effects.  First,  a  producer  with  a  proven  record  enjoys  an  advantage  with 
the  network.  Not  only  does  the  use  of  an  experienced  producer  reduce  the 
network's  uncertainty,  it  also  provides  a  defense  if  the  project  should 
encounter  problems.  For  program  development  people,  wThose  performance  is 
measured  by  the  success  of  the  series  they  develop,  apparently  seme  protec¬ 
tion  against  criticism  for  developing  an  unsuccessful  program  is  obtained 
by  relying  on  producers  who  have  had  successful  series.  A  second  result 
of  this  network  concern  is  the  laying  off  process,  discussed  in  the  followin 

V 

sectron . — 

If  the  network  does  decide  to  order  a  pilot,  it  is  necessary  to  reach 
a  more  formal  understanding  with  the  supplier  if  this  has  not  already  been 
accomplished.  Because  the  network  program  supply  business  has  not  been 
terribly  concerned  with  the  use  of  formal  written  agreements,  it  is  often 
difficult  to  infer  from  the  networks'  contract  files  exactly  when  agree¬ 
ments  were  reached  concerning  various  contract  terms.  It  is  fair  to  say, 
however,  that  there  is  no  uniform  industry  practice  with  respect  to  agree¬ 
ments  covering  the  production  of  the  pilot  and  the  series.  Sometimes, 


V  See  pp.  66-70,  infra. 
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business  affairs  negotiates  comprehensive  agreements  at  the  time  of  the 

pilot  script  order.  These  agreements  cover  the  script  order,  the  pilot, 

and  the  series,  including  annual  options  and  license  fees  to  be  paid 

for  each  year.  In  other  cases,  the  parties  reach  an  understanding  about 

.  */ 

the  pilot  license  fee  and  other  material  terms  for  the  pilot  and  series, 
but  do  not  reduce  the  agreement  to  a  comprehensive  written  document. 

Rather,  the  parties  are  likely  to  exchange  letters  or  memoranda  reciting 
the  basic  points  of  agreement.  The  attraction  of  producing  a  network 
series  apparently  is  strong  enough  and  the  practices  of  the  industry  with 
respect  to  many  other  terms  are  sufficiently  well-established  that  suppliers 
are  willing  to  start  producing  the  pilot  and  series  before  an  integrated 
document  is  signed. 

Producers  seem  to  differ  over  whether  they  prefer  comprehensive  or 
informal  pilot  agreements.  In  several  of  our  discussions  with  program 
producers,  complaints  were  voiced  about  the  attempts  by  the  networks  to 
negotiate  comprehensive  agreements  before  the  pilot  was  filmed  or 
even  before  the  script  was  written.  The  producers  argue  that  at 
such  an  early  stage,  they  are  unable  to  estimate  production  costs  accurately 
and,  therefore,  find  it  difficult  to  negotiate  for  a  "fair"  license  fee. 

They  would  prefer  to  delay  agreement  on  the  series  contract  until  after 
completion  of  the  pilot.  Further,  these  producers  stated  that  a  trend 
toward  executing  the  pilot  and  series  agreement  after  corrpletion  of  the 
pilot  script  has  occurred  only  recently  and  then  only  because  of  their 

V  These  terms  include  such  items  as  delivery'  date,  casting  a  particular 
actor  in  the  series,  using  a  particular  writer,  and  often,  the  episodic 
license  fee  for  the  first  year. 
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pressure  on  the  networks.  Certain  producers  and  networks,  however, 
challenged  these  complaints  and  urged  that  it  is  useful  to  both  parties 
to  establish  budgetary  limits  as  soon  as  possible.  In  part,  this  argument 
appears  to  be  based  on  the  assumption  that  scripts  can  be  written  to  fit 
budgets,  e.g. ,  directing  that  a  scene  be  shot  on  a  studio  lot  rather  than 
on  location.  Also,  it  was  suggested  that  agreement  on  episodic  license 
fees  before  beginning  the  pilot  discourages  the  producer  from  exceeding 
the  pilot  budget  in  an  effort  to  get  a  series  conmitment ,  for  example  by 
using  expensive  special  effects,  and  then  using  the  pilot  cost  to  justify 
a  higher  license  fee  for  the  series.  If  a  network  suggestion  leads  to 
additional  costs,  the  network  assert  that  they  adjust  the  license  fees 
accordingly. 

The  network  program  development  staff  may  play  a  role  in  the  bargaining 
process.  If  the  negotiators  in  business  affairs  encounter  difficulties 
in  reaching  agreement  with  the  supplier,  program  development  people  may 
be  consulted  to  determine  how  strongly  they  want  the  series  or  how  essential 
certain  costly  iters  are  to  the  series.  At  times,  the  interest  of  business 
affairs  in  making  the  best  deal  for  the  network  and  the  interest  or  program 
development  in  getting  the  series  may  lead  to  strained  relations  between 
the  two  groups. 

The  program  development  department  remains  closely  involved  with  the 
project  throughout  production  of  the  pilot.  The  agreement  with  the  supplier 
often  will  give  the  network  approval  over  the  cast  and  other  creative 
elements.  Moreover,  program  development  often  will  monitor  the  progress 
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of  the  production  by  reviewing  the  sequences  filmed  each  day  as  well  as 
commenting  on  the  "rough  cut"  initial  version  of  the  entire  pilot. 

7 .  Special  Cases:  "Lay  Offs"  and  "Blind  Cornm  trmsnts .  " 

As  we  emphasized  at  the  outset,  the  processes  described  thus  far 
represent  the  normal  methods  employed  in  the  early  and  middle  stages  of 
the  development  process.  No  aspect  of  these  practices  is  prescribed  by 
law  or  mandated  by  economic  necessity.  Variations  in  each  of  them  are 
frequently  observed.  Two  such  variations  merit  fuller  description  because 
both  occur  with  some  frequency  and  each  illuminates  dramatically  the 
divergent  business  forms  and  practices  that  collectively  make  up  the 
television  program  supply  industry. 

Lay  offs.  At  some  point  in  the  development  of  a  series  an 
inexperienced  producer  can  expect  the  networks  to  recommend  that  the 
services  of  an  established  production  company  be  enlisted  in  the  refine¬ 
ment  and  production  of  the  series.  This  is  known  as  "laying  off"  the 
project  and  frequently  occurs  when  the  network  is  prepared  to  order  a 
pilot.  The  nature  of  the  network  request  is  a  subject  of  vigorous  debate 
between  the  networks  and  new  producers.  These  producers  assert  that  each 
network  frequently  or  invariably  conditions  its  approval  of  a  development 
deal  with  a  new  producer  on  that  producer's  promise  to  contract  with  a 
studio  or  established  production  company,  acceptable  to  the  network. 

Indeed,  several  producers  stated  that  the  network  is  likely  to  soecify 
the  production  company,  if  not  directly,  then  indirectly  such  as  by 

referring  to  a  major  producer  who  is  said  to  be  experienced  in  developing 
similar  ideas. 
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The  networks  contend  that  laying  off  is  basically  a  form  of  insurance, 
analogous  to  the  financial  guarantees  and  completion  bonds  often  required 
of  producers.  One  network  executive  even  suggested  that  laying  off  is 
only  used  if  the  producer  is  unable  to  supply  the  requested  financial 
guarantees.  Network  executives  also  argue  that  they  do  not  specify  the 
company  with  which  the  project  must  be  laid  off.  Their  interest  is  in 
assuring  production  of  the  concept  and  they  derive  no  financial  benefit 
from  the  process. 

Several  suppliers,  however ,  suggested  that  a  network  may  obtain  other 
benefits  from  laying  off.  On  occasion,  networks  will  execute  agreements , 
often  referred  to  as  "blind  commitments, "  with  successful  producers  for 
the  development  of  a  certain  number  of  as  yet  unknown  program  ideas  with 
the  promise  of  going  to  pilot  with  a  specified  number  of  them.  In  some 
cases,  the  network  even  will  agree  to  pick  up  one  or  more  series  from  the 
projects  to  be  developed.  When  an  inexperienced  producer  lays  the  project 
off  with  a  production  company  that  has  a  blind  carmitment  frcm  the  interested 
network,  the  production  company  can  use  the  project  to  satisfy  its  responsi¬ 
bilities,  knowing  that  the  network  already  has  indicated  it  likes  the 
concept,  and  the  network  benefits  from  the  greater  likelihood  that  the 
investment  in  the  blind  commitment  will  not  prove  ill-advised. 

One  of  the  most  important  results  of  an  agreement  between  a  producer 
and  an  established  production  house  (often  referred  to  as  an  "umbrella 
agreement")  is  that  the  producer  loses  the  direct  contractual  relationship 
with  the  network.  The  production  company  assumes  overall  responsibility 
to  the  network  for  developing  the  idea  and  negotiating  with  the  network. 
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The  bargaining  position  of  the  producer  in  dealing  with  a  major 
production  company  depends  in  large  measure  on  the  degree  of  interest 
the  network  has  expressed  in  the  project.  One  of  the  major  deterrents 
to  entering  into  an  agreement  with  a  production  company  before  dealing 
with  a  network  is  the  likelihood  that  the  company  will  require  the  producer 
to  surrender  virtually  all  creative  control  over  the  project.  Even  a 
network  conmitment  does  not  secure  the  producer's  position,  but  it  does 
irrprove  his  bargaining  power. 

A  new  producer  obtains  certain  benefits  from  the  laying  off  process, 
but  not  without  subtantial  cost.  Even  if  laying  off  is  not  required, 
a  producer  may  decide  to  approach  an  established  company,  even  before 
going  to  the  network,  because  of  the  advantages  it  offers,  most  importantly 
the  reduction  of  financial  risk.  If  the  pilot  or  series  costs  more  to 
produce  than  the  network  is  paying,  the  production  company  must  absorb  the 
difference,  at  least  until  additional  sales  can  be  made.  Moreover,  the 
producer  is  likely  to  be  able  to  negotiate  a  production  fee  or  salary  for 
his  involvement  in  the  production  of  the  pilot  and  series  or  even  a  profit 
share  or  share  of  gross  receipts.  Finally,  the  producer  my  be  able  to 
negotiate  other  development  deals  with  the  production  house,  both  for 
television  and  theatricals. 

The  disadvantages  of  laying  off  to  an  independent  producer,  however, 
are  substantial.  Perhaps  the  major  disadvantage  is  the  loss  of  creative 
control.  The  price  of  avoiding  the  risk  attendant  to  the  production  of 
a  television  series  necessarily  is  surrender  of  financial  control  over  the 
projeert  and  financial  control  is  creative  control.  Even  if  the  producer  is 
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permitted  under  the  agreement  with  the  production  company  to  retain  certain 
creative  authority,  his  creative  decisions  will  be  limited  by  their  finan¬ 
cial  effect.  The  importance  of  this  loss  is  tempered  by  the  fact  that, 
in  any  event,  the  network  retains  ultimate  creative  control  by  virtue  of 
its  approval  over  the  major  elements  of  the  program. 

Moreover,  the  umbrella  agreement  may  give  the  production  company  the 
right  to  pay  the  producer,  but  not  use  his  services.  Such  a  clause, 
referred  to  as  a  "pay  or  play  clause,"  may  severely  affect  a  young  pro¬ 
ducer's  ability  to  use  the  development  of  the  series  to  establish  a  track 
record  with  the  network.  A  primary  objective  of  a  new  producer  is  to  obtain 
the  knowledge  and  experience  necessary  to  convince  the  networks  of  his 
ability  to  produce  his  next  series  on  his  own.  To  this  end,  the  producer 
may  enlist  the  aid  of  the  network  in  assuring  his  continued  creative 
involvement  in  the  series. 

Finally,  as  a  condition  of  entering  the  arrangement ,  the  production 
company  is  certain  to  insist  on  acquiring  ownership  of  the  pilot  and  all 
of  the  episodes  of  the  series.  The  rights  to  these  programs  and  the  long¬ 
term  financial  reward  they  may  hold  are  considered  the  key  to  the  establish¬ 
ment  of  an  independent  production  corporation.  Notwithstanding  that  the 
producer  may  be  able  to  negotiate  for  a  substantial  salary  and  a  percentage 
of  the  profits,  the  program  rights  can  provide  a  tangible  asset  against 
which  a  producer  can  borrow  to  obtain  the  financing  necessary  to  assuage 
network  concerns  in  future  deals.  The  ownership  rights  also  carry  with 
than  whatever  tax  advantages  may  be  available,  such  as  the  investment  tax 

•  V 

credit.— 


V  See  I.R.C.  §§  38,  48  et  seq.;  26  C.F.R.  §§1.48-1  et  (1979) 
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Laying  off  appears  to  have  become  an  accepted  and  routine  part  of 
the  development  process.  Virtually  all  of  the  would-be  producers  with 
whom  we  spoke  expected  that  they  would  be  required  to  lay  off  their 
initial  development  deals.  Indeed,  a  few  noted  that  they  would  do  this 
in  any  event  because  of  their  ignorance  about  putting  a  program  series 
together. 

b.  Blind  oonrrdtments .  The  "blind  coirmitment"  is,  in  a  sense,  the 
reverse  of  the  laying  off  phenomenon.  Laying  off  occurs  when  a  network 
believes  a  concept  is  a  good  one,  but  does  not  believe  the  producer  can 
execute  the  ideas  satisfactorily.  Blind  carmitments  occur  when  a  producer 
has  not  presented  a  concept,  but  a  network  believes  on  the  basis  of 
previous  successes,  that  the  producer  can  develop  and  execute  good  ideas. 

A  blind  commitment  thus  results  from  a  network  determination  to  underwrite 
the  creative  work  of  established  individuals  or  firms  in  the  absence  of 
any  preview,  or  perhaps  even  discussion,  of  the  nature  or  quality  of  that 
work.  Such  commitments  normally  are  ones  in  which  the  network  promises 
to  finance  the  development  of  three  series  ideas  and  to  order  a  pilot  from 
one  of  the  submitted  ideas.  On  occasion,  a  network  may  even  give  a  series 
commitment  as  part  of  the  agreement.  Unsurprisingly,  executives  from  each 
of  the  networks  stated  that  they  are  very  reluctant  to  give  blind 
carmitments . 

The  advantages  to  a  producer  from  such  an  agreement  are  quite  obvious. 
Not  only  does  the  producer  obtain  an  assurance  of  development-  financing, 
but  it  can  also  borrow  on  the  basis  of  the  cannitment  and  can  amortize 
certain  development  expenses  over  a  number  of  projects.  One  studio  execu¬ 
tive,  however,  warned  against  viewing  blind  commitments  as  immutable 
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agreements.  He  noted  that  networks  may  elect  to  buy  out  of  the  agreement 
or  otherwise  act  to  limit  the  production  of  the  series.  Even  if  the 
agreement  contains  a  series  commitment,  for  example,  a  pay  or  play  clause 
will  permit  the  network  to  purchase  a  minimum  number  of  episodes,  refuse 
to  air  thorn  and  terminate  the  agreement. 

Network  executives  cited  three  main  reasons  that  would  cause  them 
to  make  blind  cornmitments :  (1)  the  creative  and  production  people  involved 

have  a  recent  record  of  successes;  (2)  the  network's  schedule  is  likely 
to  benefit  from  the  type  of  programs  the  group  has  produced  successfully; 
and  (3)  the  risk  exists  that  another  network  will  sign  than.  An  ABC 
executive,  for  example,  noted  that  a  recent  agreonent  between  ABC  and 
Paramount  calling  for  the  production  of  a  number  of  pilots  over  several 
years  reflects  ABC's  belief  that  Paramount  presently  has  the  best  comedy 
producers.  These  key  creative  people  are  referred  to  specifically  in  the 
agreement. 

The  reluctance  of  networks  to  use  blind  commitments  extensively 
indicates  their  uncertainty  about  the  positive  benefits  derived.  Clearly, 
as  the  third  factor  suggests,  it  is  important  to  the  networks  to  prevent 
a  competitor  from  signing  the  producers.  Several  network  development  people, 
however,  expressed  their  concern  about  whether  the  commitments  produce  the 
same  quality  of  ideas  as  the  normal  development  process. 

8.  Decision  to  order  a  series. 

With  the  receipt  of  the  completed  pilots,  the  network  must  decide 
whether  to  order  the  series.  The  three  networks  exhibit  virtually  all  of 
their  pilots  as  part  of  their  prime-time  schedules  and  use  the  audience 
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data  thus  generated  in  deciding  whether  to  order  a  series.  In  addition, 
each  network  employs  some  form  of  controlled  audience  testing  as  part  of 
its  evaluation  process.  ABC  shows  the  pilot  to  a  composite  audience  in 
a  theatre.  Audience  reaction  is  monitored  constantly  by  means  of  a  dial 
which  each  person  adjusts  from  "very  dull"  to  "very  good"  during  the 
screening.  The  audience  is  then  divided  into  small  groups  and  questioned 
in  more  detail  about  the  program,  the  story,  and  the  characters.  ABC 
frequently  shares  its  results  with  the  program  producer. 

CBS  uses  a  similar  testing  procedure.  Audiences  from  New  York, 
Chicago,  and  Los  Angeles  are  placed  in  simulated  living  rooms  and  register 
their  reactions  by  pressing  red  and  green  buttons  as  they  watch.  After 
the  screening,  they  are  given  questionnaires  to  complete  and  finally  asked 
questions  by  professional  psychologists. 

NBC  previously  used  the  theatre  screening  method,  but  now  screens 
pilots  on  cable  systems  in  four  or  five  markets  with  different  demographic 
characteristics.  A  composite  audience  is  recruited  in  advance  to  watch 
the  pilot.  After  the  telecast,  the  audience  is  interviewed  by  telephone 
and  asked  to  complete  a  written  questionnaire.  In  addition,  NBC  contacts 
other  subscribers  to  the  cable  system  and  records  their  reactions  of  those 
who  happened  to  watch  the  pilot.  NBC  believes  that  the  audience  responses 
to  a  program  viewed  in  the  environment  in  which  the  participants  normally 
watch  television  provides  a  more  accurate  measurement  than  the  use  of 


f 
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The  networks  were  unanimous  in  their  assertion  that  testing  is 
only  one  factor  in  the  evaluation  process  and  by  no  means  a  conclusive 
one.  They  noted  that  most  shows  do  not  test  either  very  high  or  very 
low.  Moreover,  even  an  extreme  audience  reaction  does  not  dictate  the 
network's  decision.  A  pilot  my  test  very  low  because  of  a  single 
problem,  such  as  a  miscast  lead,  which  can  be  remedied.  Similarly,  the 
network  may  conclude  that  a  high  test  level  will  not  be  sustained 
throughout  the  series. 

Each  network  asserted  that  it  had  gone  ahead  with  series  that  had 
produced  low  audience  reactions  and  had  rejected  series  with  high  audience 
reactions.  The  example  of  "All  in  the  Family"  was  cited  several  times 
as  an  instance  of  a  successful  series  with  a  low  test. 

Decisions  on  series  conmitments  for  the  fall  schedule  are  usually 
made  in  the  spring  of  each  year;  for  mid-season  replacements,  the  decisions 
are  usually  made  no  later  than  November.  At  these  times,  the  few  individuals 
at  each  network  who  are  responsible  for  the  program  decisions  meet  to 
evaluate  the  current  program  schedule  and  to  decide  which  programs  will 
be  cancelled,  which  pilots  will  go  to  series,  and  where  they  will  be 
placed  in  the  schedule.  In  the  course  of  our  discussions  with  some  of 
these  network  executives,  the  phrases  "balance  and  diversity"  and  "audience 
flow"  often  were  used  in  describing  the  considerations  relevant  to  the 
development  of  the  network  schedule.  Executives  at  each  of  the  networks 
stated  that  they  attempt  to  formulate  a  schedule  of  diverse  program  types 
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without  an  overdose  of  one  particular  type.  Notwithstanding  the  conven¬ 
tional  wisdom  of  the  industry  that  television  is  an  imitative  business 
and  a  successful  series  concept  will  spawn  a  number  of  similar  programs, 
the  networks  seem  to  share  the  belief  that  program  schedules  never  again 
will  be  dcminated  by  one  program  type  as  they  were  a  few  years  ago  by  the 
police/detective  genre  or  twenty  years  ago  by  westerns. 

In  addition  to  concerns  about  the  mix  of  programs  on  the  schedule, 
the  networks  care  equally  about  the  placement  of  the  programs  in  the 
schedule.  Each  network  apparently  develops  a  strategy  for  organizing  its 
schedule.  The  strategy,  in  turn,  is  based  heavily  on  the  network's  theory 
of  audience  flow,  that  is,  the  relationship  of  the  audience  viewing  one 
program  to  the  subsequent  programs  exhibited  that  evening.  The  goal  is 
to  schedule  programs  so  that  a  large  audience  is  attracted  to  the  network 
in  early  prime  time  and  retained  by  that  network's  subsequent  programs 
throughout  the  evening. 

One  network  executive  with  whom  we  spoke  in  detail  on  this  matter 
stated  that  the  theory  of  audience  flow  is  not  an  intuitive  notion.  It 
is  grounded  in  the  careful  examination  of  patterns  of  program  ratings  and 
demographic  characteristics.  Moreover,  audience  flow  is  not  only  used 
in  the  placement  of  programs  in  the  schedule,  but  also  underlies  certain 
other  practices ,  such  as  the  use  of  time  in  programs  to  promote  other 
network  programs,  especially  those  on  the  same  night.  The  executive 
identified  three  essential  elements  in  the  construction  of  a  successful 
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evening  schedule:  (1)  the  placement  of  a  strong  program  at  9:00  P.M. 
to  serve  as  an  "anchor"  for  the  evening;  (2)  the  placement  of  a  program 
at  8:00  P.M.  that  can  attract  a  large  audience  by  itself;  (3)  taking 
account  of  the  program  offerings  and  strategies  of  the  other  two  networks 
in  selecting  the  8:00  and  9:00  programs,  if  successful,  this  plan  enables 
a  network  to  protect  new  series  by  taking  advantage  of  the  flow  of  the 
audience  frcm  the  8:00  shew  to  the  8:30  show  and  from  the  9:00  show  to 
the  later  programs.  By  the  same  token,  if  the  8:00  program  is  unable  to 
generate  a  large  audience,  the  network  may  discount  the  low  ratings  of  a 
9:00  series  as  a  residual  effect  of  the  earlier  show. 

Scheduling  decisions  are  also  a  source  of  debate  between  the  networks 
and  program  suppliers.  The  latter  have  no  direct  voice  in  the  process  and 
frequently  disagree  with  the  placement  of  their  programs,  either  because  of 
the  selection  of  the  programs  preceding  it  on  the  schedule  or  because  of 
the  programs  on  the  other  networks  at  the  same  time.  During  the  1977-78 
season,  for  example,  Twentieth  Century-Fox  had  a  new  series,  "The  Paper 
Chase",  scheduled  by  CBS  at  8:00  on  Tuesday.  This  placed  it  in  direct 
competition  with  ABC's  enormously  popular  "Happy  Days"  and  "Laveme  and 
Shirley"  and  another  new  Twentieth  Century  series  on  NBC,  "Grandpa  Goes 
to  Washington."  Twentieth  Century  was  thus  competing  with  itself  for  the 
audience  not  attracted  to  the  two  most  popular  series  on  television. 
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At  the  conclusion  of  each  network's  meetings  on  its  fall  or  mid¬ 
season  schedule,  program  suppliers  who  produced  pilots  are  told  whether 
their  pilots  will  go  to  series.  For  the  most  part,  the  networks  give 
a  simple  yes  or  no  answer.  At  times,  however,  they  may  proceed  somewhat 
differently.  The  network  program  executives  may  believe  that  the  basic 
concept  is  workable,  but  the  pilot  does  not  present  it  well,  or  an  actor 
is  miscast  or  there  is  some  other  flaw  that  can  be  remedied.  Instead 
of  simply  rejecting  the  pilot,  the  network  may  ask  the  supplier  to  rework 
the  pilot,  or  hire  another  writer  to  do  a  script  or  shoot  another  pilot. 

An  alternative,  and  increasingly  popular,  option  is  to  place  a 
"short  order"  for  the  series.  A  short  order  consists  of  four  to  six 
episodes  of  the  program  which  the  network  uses  as  a  further  test  of  the 
series'  likely  success.  Indeed,  in  seme  cases,  a  network  may  skip  the 
pilot  stage  and  simply  order  a  few  episodes.  Whether  preceded  by  a  pilot 
or  not,  the  short-order  episodes,  a  relatively  recent  phenomenon  in  the 
industry,  are  typically  shown  on  the  network  in  the  late  spring  in  lieu 
of  reruns.  The  network  executives  then  review  the  performance  of  the 
short  series  to  determine  if  a  full  order  should  be  placed. 

A  full  order  for  a  new  fall  series  usually  consists  of  13  episodes 
with  an  option  to  order  at  least  9  additional  episodes ,  exercisable  no 
later  than  early  November.  The  option  permits  the  networks  to  mitigate 
the  effects  of  a  series  that  simply  does  very  poorly,  if  the  series  is 
ordered  as  a  mid-season  replacement,  the  usual  order  is  also  13  episodes. 
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After  a  series  has  been  on  the  air  for  a  season,  the  contract  normally 
requires  the  network  to  order  at  least  22  episodes  in  the  spring  to 
exercise  its  option  on  the  series. 

9.  Conclusion. 

What  emerges  most  clearly  from  our  examination  of  program  development 
is  that  the  development  process  for  prime-time  television  programs  is 
extremely  flexible  and  adaptable.  Thxs  discussion  has  described  the  basic 
steps,  but  their  relevance  to  the  history  of  a  specific  series  may  vary 
widely.  If  a  network  believes  it  has  a  sensational  idea,  it  may  rrove 
very  quickly  to  pilot  and  series.  Indeed,  the  pilot  may  appear  simply 
as  the  first  episode  of  the  series.  During  the  1977—78  season,  for  example, 
Universal  quickly  developed  and  produced  a  series  entitled  "Delta  House" 
based  on  its  popular  theatrical  "Animal  House. "  It  is  quite  apparent 
that  this  project  did  not  undergo  the  lengthy  development  process  outlined 
above.  In  fact,  the  pilot  was  aired  on  ABC  two  days  after  its  delivery. 
Other  series  have  been  the  subject  of  several  script  rewrites,  more  than 
one  pilot,  and  numerous  cast  changes  before  appearing  on  a  network.  Finally, 
certain  series  have  begun  as  made- for- television  irovies .  In  the  course  of 
developing  and  producing  the  film  or  after  its  successful  exhibition,  a 
network  may  decide  that  the  idea  should  be  developed  into  a  series.  The 
film  becomes,  in  effect  a  pilot  and  is  described  by  the  industry  as  a 
"backdoor  pilot."  The  variations  of  the  development  process  are  innumerable. 
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A  second  and  equally  important  conclusion  suggested  by  our  examina¬ 
tion  is  that  the  networks  and  the  studios  and  major  independents  enjoy 
close  and  continuing  relationships.  These  relationships  consist  not 
only  of  informal  discussions  and  contracts,  but  also  more  formal  agree¬ 
ments,  such  as  blind  commitments.  The  networks  look  to  these  suppliers 
for  their  technical  expertise  in  producing  programs  and  their  proven 
ability  to  develop  successful  programs.  These  suppliers  look  to  the 
networks,  under  the  present  system,  for  the  primary  financing  of  program 
development  and  production.  As  we  have  seen,  once  an  idea  for  a  series 
is  hatched,  subsequent  development  of  that  idea  is  likely  to  occur  only 
with  the  financial  suppxxrt  of  the  networks. 

Notwithstanding  the  foregoing,  there  appear  to  be  no  obvious  barriers 
to  entry  as  a  program  supplier.  Independent  producers  are  able  to  rent 
production  facilities  and  to  hire  the  necessary  technical  staff.  Studios 
are  able  to  move  from  a  series  concept  to  a  finished  film  more  quickly 
than  new  independents ,  but  this  fact  appears  to  be  important  in  only 
limited  instances.  Moreover,  the  identities  of  major  independents  change 
over  time  as  older  companies  lose  their  positions  and  newer  ones  arise  to 
take  their  places.  The  major  difficulty  facing  would-be  producers  is 
establishing  credibility  with  the  networks.  With  the  slender  odds  that 
any  particular  idea  will  result  in  a  prime  time  series,  the  networks  are 
more  likely  to  risk  development  money  with  a  previously  successful  producer 
than  with  a  newcomer,  whether  because  the  producer  is  "hot"  or  the  network 
is  engaged  in  defensive  buying  or  the  chances  of  success  are  simply  better 
with  a  Norman  Lear  than  an  unknown.  Moreover,  even  young  producers  with 
strong  ideas  are  likely  to  have  to  delay  their  development  of  a  production 
company  because  of  the  laying  off  process. 
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III .  Other  Prime-Time  Programs 

A.  Specials 

Specials  are  exactly  what  the  term  inplies :  one-time-only  programs 
developed  around  a  specific  theme  or  star  or  both.  The  specific  program 
may  be  produced  as  part  of  a  more  comprehensive  agreement  between  the  sup¬ 
plier  and  network  which  contemplates  the  production  of  a  nurrber  of  specials 
over  a  period  of  years.  Nonetheless,  each  program  is  effectively  a  couplet' 
production.  The  program  content  may  vary  widely,  from  a  musical-variety 
program  to  a  stage  presentation  to  a  particularly  expensive  made- for¬ 
te  le  vis  ion  film. 

Major  television  production  companies  do  produce  specials,  especially 
feature  films  such  as  "The  Winds  of  Kitty  Hawk" ,  which  was  produced  by 
Charles  Fries  and  exhibited  on  NBC  in  1978.  The  suppliers  of  specials, 
however,  often  are  a  quite  different  group  from  those  who  supply  series 
programs.  Most  importantly,  advertisers  have  used  specials  as  a  vehicle 
for  retaining  some  presence  in  prime-time  program  production  without 
assuming  the  heavy  risks  and  investment  attendant  to  the  production  of  a 
series.  Advertisers  such  as  Hallmark  Cards  and  Kraft  Foods,  for  example, 
have  been  consistent  suppliers  of  special  programs  to  the  networks  over 
the  years. 

Specials  may  also  be  developed  around  a  particular  star.  Indeed, 
a  personal  service  contract  between  a  star  and  a  network  may  provide  that 
the  star  will  appear  in  a  certain  nurrber  of  specials  over  the  term  of  the 
contract.  Frequently,  a  production  company  formed  by  the  star  then  becomes 
the  supplier,  either  by  itself  or  in  concert  with  an  established  company. 
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Our  interviews  suggest  that  the  initial  steps  in  the  development 
and  production  of  special  programs  not  produced  by  advertisers  are  not 
very  different  from  the  prime-time  series  process,  but  the  standards  for 
evaluating  the  programs  are  quite  different.  The  mast  critical  distinc¬ 
tion  between  series  and  specials  is  that  the  latter  do  not  have  to  possess 
the  potential  for  a  long  network  run.  Thus,  all  the  network  concerns  that 
flow  from  that  criterion,  such  as  the  possibility  for  character  development 
and  the  ability  of  the  producer  to  sustain  the  production  at  a  high  level, 
are  not  present.  Also,  quite  obviously,  the  network  does  not  have  to  invest 
in  a  pilot  or  finance  an  extremely  expensive  set  whose  costs  it  hopes  will 
be  amortized  over  the  term  of  the  program.  Nonetheless,  network  development 
people  almost  certainly  will  be  involved  creatively  in  the  initial  stages  of 
development. 

Advertiser— supplied  specials  often  do  involve  a  different  development 
process.  Advertisers  interested  in  producing  network  specials  usually  will 
maintain  contacts  in  the  creative  community  and  make  it  known  that  they  are 
looking  for  program  ideas.  Similarly,  their  advertising  agencies  will  encour¬ 
age  creative  people  to  submit  ideas  for  review.  Indeed,  a  network  occasion¬ 
ally  will  approach  an  advertiser  with  an  idea  it  would  like  developed. If 
a  writer  or  producer  presents  an  idea  that  an  advertiser  believes  has  msrit, 
it  frequently  will  form  a  joint  venture  with  the  creator  or  sinply  conpensate 
him  directly  for  the  development  of  a  script.  The  advertiser  and  its  agency 

_/  More  coirmonly,  the  network  will  approach  the  advertiser  after  the  program 
is  in  production  or  has  been  completed  and  either  ask  the  advertiser  to 
sponsor  the  program  fully  by  buying  all  the  available  spots  or  offer  to 
sell  the  exhibition  rights  to  the  advertiser  along  with  the  air  tine. 


\ 
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maintain  a  close  creative  involvement  in  the  writing  of  the  script,  in 
much  the  same  manner  as  the  networks  do  in  developing  series.  This  pro¬ 
cess  permits  the  advertiser  to  assure  one  of  its  primary  goals  in  produc¬ 
ing  its  cwn  programs :  the  exercise  of  careful  scrutiny  and  control  over 
the  setting  in  which  its  commercials  appear  and  the  program  content  with 
which  its  products  and  company  are  identified. 

The  usual  practice  of  advertisers  is  to  delay  presenting  a  program 

idea  to  a  network  until  both  the  advertiser  and  producer  are  satisfied 

with  the  script,  although  with  increasing  costs  and  uncertainty  about 

network  reponsiveness ,  an  advertiser  may  go  to  the  network  with  only  an 

idea.  What  the  advertiser  wants  from  the  network  is  a  guarantee  that  the 

program  will  be  exhibited.  The  guarantee  initially  takes  the  form  of  an 

approval  of  the  script.  The  advertiser  than  purchases  the  time  period 

offered  by  the  networks.  If  the  network  does  approve  the  script,  the 

advertiser  usually  will  execute  a  new  agreement  with  the  creator  for  the 

production  of  the  program  which  generally  provides  that  the  advertiser  will 

pay  the  producer  a  license  fee  in  exchange  for  the  right  to  ertdbit  the 

program  for  a  specified  number  of  runs.  The  producer,  therefore,  retains 

ownership  of  the  program  and  nay  be  able  to  distribute  it  in  another  market, 

*  / 

such  as  foreign  countries.-''  The  advertiser,  thus,  is  able  to  produce  the 
program  it  wants  without  acquiring  and  maintaining  its  own  production 
company. 


V  Of  course,  the  advertiser  is  free  to  bargain  with  the  program  producer 
for  full  or  partial  ownership  of  the  special,  rather  than  only  a  limited 
number  of  network  exhibitions . 
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Disapproval  of  the  script  or  the  idea  by  the  networks  usually  is  the 
death  knell  of  the  project.  Advertisers  have  indicated  little  interest 

V 

in  developing  alternative  networks  for  distributing  programs  they  produce. - 
IVbbil  Oil  Corporation  has  been  perceived  as  a  notable  exception  because  of 
its  involvement  in  several  widely  publicized  projects  to  distribute  its  own 
programs  by  alternative  methods.  The  Mobil  programs,  however,  were  not  one- 
time-only  specials  nor  were  they  originally  produced  by  or  for  Mobil.  Rather 
Mnhi  1  purchased  exhibition  rights  to  program  series  already  produced  and 
often  already  exhibited  in,  for  exanple,  the  United  Kingdom.  As  second  run 
programs,  the  cost  to  Mobil  was  significantly  reduced. 

Our  interviews  indicate  that  in  recent  years  advertisers  have  become 
more  interested  in  supplying  their  own  specials.  In  part  this  reflects 
their  historical  desire  to  select  the  program  material  with  which  their 
products  are  identified.  Control  over  content  permits  an  advertiser  to 
obtain  a  program  that  will  appeal  to  an  audience  with  the  demographic 
characteristics  it  wants  and  to  avoid  association  with  programs  containing 
violence,  sex  or  other  material  believed  to  be  controversial.  In  part, 
however,  the  hei^itened  interest  also  reflects  a  more  recent  development: 
advertisers  contend  that  they  can  produce  their  own  programs  and  purchase 
one  or  two  hours  of  network  time  more  inexpensively  than  if  the  network 
supplied  the  same  program  and  the  advertiser  purchased  all  the  advertising 
spots.  This  argurrent,  hcwever,  would  seem  to  be  elliptical.  Unless  one 


*/  See  discussion  of  advertiser-supplied  programs  in  syndication,  pp.  153-5! 
infra. 
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believes  that  networks  act  as  eleemosynary  institutions  in  their  sale  of 
time  for  advertiser-supplied  programs,  it  is  difficult  to  discern  why  a 
network  would  sell  time  for  less  than  it  could  net  from  the  sale  of  adver¬ 
tising  spots.  The  advertisers'  analysis  may  be  based  on  the  assumption 
that  they  can  purchase  the  time  at  a  flat  price  for  a  certain  nurrber  of 
hours.  While  the  networks  do  provide  figures  for  the  purchase  of  prime 
time,  one  suspects  that  prime  time  will  not  be  sold  at  these  rates  to 
advertisers  if  in  fact  the  advertising  spots  are  more  valuable. 

This  analysis  finds  support  in  the  complaints  from  advertisers  and 
their  agencies  that  the  initial  network  enthusiasm  for  advertiser-supplied 
programs  has  waned  considerably  in  recent  years.  As  the  value  of  advertis 
ing  spots  has  increased  dramatically,  the  network's  willingness  to  sell 
large  amounts  of  prime  time  at  a  ratecard  price  has  apparently  declined. 

Moreover,  the  networks  are  not  only  concerned  about  the  loss  of  adver¬ 
tising  spots,  but  also  about  the  size  and  demographic  characteristics  of 
the  audience  the  program  will  attract.  This  concern  extends  to  the  effect 
of  a  low- rated  program  on  the  network's  cumulative  Nielsen  rating  as  well 
as,  and  probably  more  importantly,  to  the  effect  of  the  program  on  other 
programs  in  the  network's  schedule  for  that  evening.  The  result  of  these 
concerns,  apparently,  is  that  advertisers  are  often  offered  air  time  in 
very  unattractive  spots.  A  Mobil  executive  specifically  stated  that  the 
inability  to  obtain  desirable  programs  in  popular  time  periods  was  an 
inportant  factor  in  Mobil's  decision  to  look  for  alternatives  to  the  three 


networks . 
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Without  derogating  these  concerns  about  network  resistance,  it  is 
important  to  keep  in  mind  that  not  all  advertisers  share  them.  Many 
advertisers  display  only  a  general  concern  about  program  content  and 
are  far  mere  interested  simply  in  the  number  and  demographic  character¬ 
istics  of  the  viewers.  These  advertisers  often  sell  different  product 
lines  which  appeal  to  different  audiences  and  insofar  as  a  program,  will 
have  a  particular  appeal  to  a  particular  audience,  these  advertisers  find 
it  more  efficient  to  buy  spots  in  various  programs  both  to  gain  exposure 
to  different  audiences  and  to  spread  the  risk  of  appearing  in  a  lew- rated 
program.  Our  conclusion  is  that  an  advertiser  must  be  seriously  concerned 
about  the  program  content  with  which  its  products  are  associated  and  the 
image  of  the  company  projected  by  the  programs  it  sponsors  before  an 
advertiser  will  consider  producing  its  own  program. 

Special  programs,  like  made— foie- television  movies,  provide  another 
market  for  the  producers  of  prime-time  programs.  The  typical  development 
and  production  process  for  these  producers  does  not  differ  in  any  novel  ways 
from  the  typical  process  for  other  types  of  prime-time  programs.  The  programs 
produced  as  specials  often  nay  be  sinply  longer  and  more  expensive  variations 
of  the  mare  common  prime-time  films.  The  participation  of  advertisers  is 
somewhat  nore  intriguing  because  it  reflects  their  continued  interest  in 
program  production  and  at  least  a  potential  source  of  financing  and  programming 
for  an  alternative  network. 

Although  advertisers  are  likely  to  continue  to  be  interested  in  develop¬ 
ing  and  producing  their  own  specials,  they  do  not  seem  a  promising  creative 
source  for  the  development  of  other  methods  of  distribution.  Certain 
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advertisers,  notably  Bristol-Myers  and  Gillette,  have  been  very  supportive 
°f  attempts  to  form  alternative  networks ,  such  as  Paramount's  project  in 
1977.  But  advertisers  dissatisfied  with  their  opportunities  on  the  three 
networks  appear  to  be  concentrating  their  efforts  primarily  in  the  first- 
run  syndication  market.  Even  Mobil,  probably  the  most  active  and  creative 
force  in  using  alternative  methods  for  distributing  their  programs,  expressly 
disclaims  any  interest  in  fostering  an  alternative  network.  Rather,  Mobil 
hopes  that  the  success  of  Edward  the  King  and  similar  ventures  will  raise 
viewer  demand  for  such  programming  and  thereby  cause  the  networks  to  offer 
advertisers  more  attractive  programs  for  production  and/or  sponsorship. 

B.  Theatrical  and  Made- For- Tele vis ion  Films 

Theatrical  feature  films  have  been  part  of  the  network  program  offerings 
for  almost  20  years  and  they  continue  to  be  a  staple  to  this  day.  During  the 
past  decade,  however,  the  expansion  of  the  network  schedules,  the  escalating 
acquisition  costs,  and  the  relatively  small  nurrtoer  of  features  released  each 
year  have  combined  to  cause  an  increasing  network  reliance  on  movies  made 
especially  for  television  to  fill  their  regularly  scheduled  film  series. 
During  the  1972-73  season,  for  example,  only  about  two  percent  of  CBS' 
regularly  scheduled  movie  series  was  occupied  by  made- for- television  films. 

By  the  1977-78  season,  this  figure  had  risen  to  approximately  27  percent.—/ 
The  development  process  for  theatricals  is  obviously  quite  different 
from  any  of  the  programs  discussed  earlier  because  these  movies  are  not 
intended,  in  the  first  instance,  for  network  exhibition.  They  are  developed 
by  the  film  studios  and  independent  production  companies  for  initial  release 
to  theatres  and  possibly  subsequent  distribution  to  pay  services,  networks, 


*/  These  figures  are  based  on  data  submitted  by  CBS. 
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and  syndication.  The  sale  of  the  network  exhibition  rights,  however,  may 
occur  substantially  earlier  than  the  conclusion  of  the  theatrical  or  pay 
service  run.  Certain  production  conpanies  and  networks  have  engaged  in 
so-called  "pre-sales"  of  television  rights  where  the  agreements  predate 
even  the  theatrical  release  of  the  films.  These  pre-sales  apparently  are 
a  device  for  the  networks  to  share  the  risk  attendant  to  the  production  of 
a  theatrical.  For  the  producer,  the  agreement  provides  assured  revenue  as 
well  as  an  asset  against  which  loans  way  be  secured.  For  the  network,  the 
agreement  provides  an  opportunity  to  acquire  exhibition  rights  to  a  film 
which  might  otherwise  have  been  far  more  expensive  to  purchase  after  its 
theatrical  release.  The  risk  to  the  producer,  obviously,  is  that  the  film 
may  far  exceed  its  expected  popularity  and  the  pre-sale  appears,  in  retro¬ 
spect,  not  only  to  be  a  bargain  for  the  network  but  also  to  deprive  the 
producer  of  additional  theatrical  revenues  because  network  exhibition  occurs 
earlier  than  it  would  have  without  the  pre-sale.  The  reverse,  however,  is 
equally  possible.  The  risk  to  the  network  is  that  the  film  falls  far  short 
of  its  expected  popularity  and  the  license  fee  significantly  exceeds  what 

the  network  would  have  paid  if  the  movie  were  offered  after  its  theatrical 
release . 

The  agreements  concerning  the  exhibition  rights  to  theatricals  are,  if 
anything,  more  idiosyncratic  and  irnnune  to  meaningful  generalization  than 
prime-time  entertainment  series.  Although  we  did  not  review  contract 
files  relating  to  theatricals  licensed  for  network  exhibition,  we  did  obtain 
from  the  networks  rather  detailed  information  concerning  films  exhibited  as 
part  of  regularly  scheduled  movie  series  during  the  1972-73,  1976-77,  and 
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1977-78  seasons.  These  data  indicate  that  some  films  are  licensed  individ¬ 
ually  to  the  networks  and  others  are  purchased  in  packages  of  several 
titles.  Similarly  some  films  are  licensed  for  only  one  or  two  runs  over 
two  years  and  others  are  licensed  for  up  to  six  runs  over  eight  years. 
Moreover,  in  some  cases  the  networks  acquire  options  for  additional  runs 
and  in  others  they  do  not.  The  wide  variation  in  license  fees  and  nuirfoer 
of  runs  suggests  that  the  parties  do  bargain  actively  over  these  terms  of 
the  licensing  agreement.  Some  producers,  however,  have  criticized  the 

i  •  ■  */ 

networks  m-house  production  of  theatricals—  and  the  degree  of  exclusivity 

**  / 

obtained  against  pay  cable  exhibition  of  the  films. — - 

For  producers  of  theatricals,  the  networks  represent  an  additional 
market.  Frequently,  however,  a  network  sale  is  not  essential  to  the  finan¬ 
cial  viability  of  the  product.  Even  an  extraordinary  network  license  fee 
of  several  million  dollars  for  one  or  two  runs  is  overwhelmed  by  the  tens 
of  millions  of  dollars  a  successful  feature  can  earn  from  its  theatrical 
release. 

The  process  of  developing  and  producing  made- foie- television  movies  is 
basically  the  same  as  the  process  prime-time  entertainment  series,  especial! 
dramatic  series,  undergo.  The  producer  begins  with  an  idea,  develops  it  int< 
a  concept  for  a  movie,  gradually  refines  it  into  a  more  elaborate  treatment 


*/  See,  e.g. ,  Comments  of  Columbia  Pictures  Industries,  Inc.  Goodson- 
Todman  Productions,  Paramount  Pictures  Corp. ,  Twentieth  Century-Fox 
Film  Corp.,  Warner  Bros.,  Inc.,  and  Universal  City  Studios,  Inc., 

42  Fed.  Peg.  25,  126  (May  16,  1977). 

**/  See,  e.g.,  Comments  of  United  Artists  Corp.  and  Metro-Goldwyn-Mayer, 
Inc.  42  Fed.  Reg.  25,  078  (May  16,  1977). 
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or  outline.,  and  finally  transforms  the  project  into  a  script.  As  with 

series,  the  network  is  usually  an  active  participant  at  each  stage  of 

the  process,  both  creatively  and  financially.  Since  pilots  are  not 

involved,  the  decision  at  the  script  stage  is  solely  whether  or  not  to 
•  *  / 

produce  the  film.— 

Occasionally,  however,  a  television  movie  proves  so  successful  that 

the  network  wants  to  develop  the  concept  into  a  series.  These  movies  are 

referred  to  as  "backdoor  pilots".  Typically,  the  network  agreement  with 

the  supplier  grants  the  network  exclusive  exhibition  rights  for  two  runs 

of  the  movie  over  a  period  of  two  or  three  years.  As  with  theatricals, 

the  networks  sometimes  acquire  options  for  additional  exhibitions  over  an 

additional  period  of  time.  At  the  conclusion  of  the  network  run,  the  film 

**  / 

becomes  available  for  syndication. — - 

The  difficulties  confronting  new  producers  seeking  to  develop  a  tele¬ 
vision  movie  are  basically  the  same  as  those  facing  new  producers  seeking 
to  develop  dramatic  series.  Film  studios,  again,  enjoy  the  same  production 
advantages  and  new  producers  are  likely  to  be  required  to  lay  off  their 
network  deal  with  either  a  studio  or  established  independents.  Similarly, 
networks  sometimes  give  blind  coirmitments  for  television  movies  to  proven 
production  oonpanies.  An  important  distinction,  however,  is  that  a  tele¬ 
vision  movie  is  basically  a  one-time-only  production  and,  accordingly,  involves 
neither  as  large  an  investment  risk  nor  the  same  concerns  about  the  long-run 
viability  of  the  concept  and  the  continuing  ability  of  the  producer  to  deliver 
episodes  of  broadcast  quality.  Television  movies  may  provide  a  new  producer 
with  an  opportunity  to  establish  sane  track  record  with  the  networks  that  may 
prove  helpful  in  subsequent  efforts  to  develop  a  series. 

V  Although  networks  do  not  make  pilots  for  television  novies,  many  pilots  for 
series  are  exhibited  on  the  networks  and  in  syndication  as  television  movies . 
**/  See  discussion  pp.  159-61,  infra. 
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evening  schedule:  (1)  the  placement  of  a  strong  program  at  9:00  P.M. 
to  serve  as  an  "anchor"  for  the  evening;  (2)  the  placement  of  a  program 
at  8:00  P.M.  that  can  attract  a  large  audience  by  itself;  (3)  taking 
account  of  the  program  offerings  and  strategies  of  the  other  two  networks 
in  selecting  the  8:00  and  9:00  programs.  If  successful,  this  plan  enables 
a  network  to  protect  new  series  by  taking  advantage  of  the  flow  of  the 
audience  frcm  the  8:00  shew  to  the  8:30  show  and  from  the  9:00  show  to 
the  later  programs.  By  the  same  token,  if  the  8:00  program  is  unable  to 
generate  a  large  audience,  the  network  may  discount  the  low  ratings  of  a 
9:00  series  as  a  residual  effect  of  the  earlier  show. 

Scheduling  decisions  are  also  a  source  of  debate  between  the  networks 
and  program  suppliers.  The  latter  have  no  direct  voice  in  the  process  and 
frequently  disagree  with  the  placement  of  their  programs,  either  because  of 
the  selection  of  the  programs  preceding  it  on  the  schedule  or  because  of 
the  programs  on  the  other  networks  at  the  same  time.  During  the  1977-78 
season,  for  example,  Twentieth  Century-Fox  had  a  new  series,  "The  Paper 
Chase",  scheduled  by  CBS  at  8:00  on  Tuesday.  This  placed  it  in  direct 
competition  with  ABC's  enormously  popular  "Happy  Days"  and  "Laveme  and 
Shirley"  and  another  new  Twentieth  Century  series  on  NBC,  "Grandpa  Goes 
to  Washington."  Twentieth  Century  was  thus  carpeting  with  itself  for  the 
audience  not  attracted  to  the  two  most  popular  series  on  television. 
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At  the  conclusion  of  each  network's  meetings  on  its  fall  or  mid¬ 
season  schedule,  program  suppliers  who  produced  pilots  are  told  whether 
their  pilots  will  go  to  series.  For  the  mast  part,  the  networks  give 
a  simple  yes  or  no  answer.  At  times,  however,  they  may  proceed  somewhat 
differently.  The  network  program  executives  may  believe  that  the  basic 
concept  is  workable,  but  the  pilot  does  not  present  it  well,  or  an  actor 
is  miscast  or  there  is  some  other  flaw  that  can  be  remedied.  Instead 
of  simply  rejecting  the  pilot,  the  network  my  ask  the  supplier  to  rework 
the  pilot,  or  hire  another  writer  to  do  a  script  or  shoot  another  pilot. 

An  alternative,  and  increasingly  popular,  option  is  to  place  a 
short  order"  for  the  series.  A  short  order  consists  of  four  to  six 
episodes  of  the  program  which  the  network  uses  as  a  further  test  of  the 
series'  likely  success.  Indeed,  in  seme  cases,  a  network  my  skip  the 
pilot  stage  and  simply  order  a  few  episodes.  Whether  preceded  by  a  pilot 
or  not,  the  short-order  episodes,  a  relatively  recent  phenomenon  in  the 
industry,  are  typically  shown  on  the  network  in  the  late  spring  in  lieu 
of  reruns.  The  network  executives  then  review  the  performance  of  the 
short  series  to  determine  if  a  full  order  should  be  placed. 

A  full  order  for  a  new  fall  series  usually  consists  of  13  episodes 
with  an  option  to  order  at  least  9  additional  episodes,  exercisable  no 
later  than  early  November.  The  option  permits  the  networks  to  mitigate 
the  effects  of  a  series  that  simply  does  very  poorly,  if  the  series  is 
ordered  as  a  mid-season  replacement,  the  usual  order  is  also  13  episodes. 
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After  a  series  has  been  on  the  air  for  a  season,  the  contract  normally 
requires  the  network  to  order  at  least  22  episodes  in  the  spring  to 
exercise  its  option  on  the  series. 

9.  Conclusion. 

What  emerges  most  clearly  from  our  examination  of  program  development 
i-s  that  the  development  process  for  prime-time  television  programs  is 
extremely  flexible  and  adaptable.  This  discussion  has  described  the  basic 
steps,  but  their  relevance  to  the  history  of  a  specific  series  may  vary 
widely.  If  a  network  believes  it  has  a  sensational  idea,  it  may  neve 
very  quickly  to  pilot  and  series.  Indeed,  the  pilot  may  appear  simply 
as  the  first  episode  of  the  series.  During  the  1977-78  season,  for  example, 
Universal  quickly  developed  and  produced  a  series  entitled  "Delta  House" 
based  on  its  popular  theatrical  "Animal  House. "  It  is  quite  apparent 
that  this  project  did  not  undergo  the  lengthy  development  process  outlined 
above.  In  fact,  the  pilot  was  aired  on  ABC  two  days  after  its  delivery. 
Other  series  have  been  the  subject  of  several  script  rewrites,  more  than 
one  pilot,  and  numerous  cast  changes  before  appearing  on  a  network.  Finally, 
certain  series  have  begun  as  made-for-television  movies.  In  the  course  of 
developing  and  producing  the  film  or  after  its  successful  exhibition,  a 
network  may  decide  that  the  idea  should  be  developed  into  a  series.  The 
film  becomes,  in  effect  a  pilot  and  is  described  by  the  industry  as  a 
"backdoor  pilot."  The  variations  of  the  development  process  are  innumerable. 
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A  second  and  equally  important  conclusion  suggested  by  our  examina¬ 
tion  is  that  the  networks  and  the  studios  and  major  independents  enjoy 
close  and  continuing  relationships.  These  relationships  consist  not 
only  of  informal  discussions  and  contracts,  but  also  more  formal  agree¬ 
ments,  such  as  blind  commitments.  The  networks  look  to  these  suppliers 
for  their  technical  expertise  in  producing  programs  and  their  proven 
ability  to  develop  successful  programs.  These  suppliers  look  to  the 
networks,  under  the  present  system,  for  the  primary  financing  of  program 
development  and  production.  As  we  have  seen,  once  an  idea  for  a  series 
is  hatched,  subsequent  development  of  that  idea  is  likely  to  occur  only 
with  the  financial  support  of  the  networks. 

Notwithstanding  the  foregoing,  there  appear  to  be  no  obvious  barriers 
to  entry  as  a  program  supplier.  Independent  producers  are  able  to  rent 
production  facilities  and  to  hire  the  necessary  technical  staff.  Studios 
are  able  to  move  from  a  series  concept  to  a  finished  film  more  quickly 
than  new  independents,  but  this  fact  appears  to  be  important  in  only 
limited  instances.  Moreover,  the  identities  of  ire j or  independents  change 
over  time  as  older  companies  lose  their  positions  and  newer  ones  arise  to 
take  their  places.  The  major  difficulty  facing  would-be  producers  is 
establishing  credibility  with  the  networks,  with  the  slender  odds  that 
any  particular  idea  will  result  in  a  prime  time  series,  the  networks  are 
more  likely  to  risk  development  money  with  a  previously  successful  producer 
than  with  a  newcomer,  whether  because  the  producer  is  "hot"  or  the  network 
is  engaged  in  defensive  buying  or  the  chances  of  success  are  simply  better 
with  a  Norman  Lear  than  an  unknown.  Moreover,  even  young  producers  with 

strong  ideas  are  likely  to  have  to  delay  their  development  of  a  production 
company  because  of  the  laying  off  process. 
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III.  Other  Prime-Time  Programs 

A.  Specials 

Specials  are  exactly  what  the  term  inplies:  one-time-only  programs 
developed  around  a  specific  theme  or  star  or  both.  The  specific  program 
may  be  produced  as  part  of  a  more  comprehensive  agreement  between  the  sup¬ 
plier  and  network  which  contemplates  the  production  of  a  number  of  specials 
over  a  period  of  years.  Nonetheless,  each  program  is  effectively  a  complet 
production.  The  program  content  may  vary  widely,  from  a  musical- variety 
program  to  a  stage  presentation  to  a  particularly  expensive  made-for- 
television  film. 

Major  television  production  companies  do  produce  specials,  especially 
feature  films  such  as  "The  Winds  of  Kitty  Hawk",  which  was  produced  by 
Charles  Fries  and  exhibited  on  NBC  in  1978.  The  suppliers  of  specials, 
however,  often  are  a  quite  different  group  from  those  who  supply  series 
programs.  Most  importantly,  advertisers  have  used  specials  as  a  vehicle 
for  retaining  some  presence  in  prime-time  program  production  without 
assuming  the  heavy  risks  and  investment  attendant  to  the  production  of  a 
series.  Advertisers  such  as  Hallmark  Cards  and  Kraft  Foods,  for  example, 
have  been  consistent  suppliers  of  special  programs  to  the  networks  over 
the  years. 

Specials  may  also  be  developed  around  a  particular  star.  Indeed, 
a  personal  service  contract  between  a  star  and  a  network  may  provide  that 
the  star  will  appear  in  a  certain  number  of  specials  over  the  term  of  the 
contract.  Frequently,  a  production  company  formed  by  the  star  then  becomes 
the  supplier,  either  by  itself  or  in  concert  with  an  established  company. 
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Our  interviews  suggest  that  the  initial  steps  in  the  development 
and  production  of  special  programs  not  produced  by  advertisers  are  not 
very  different  from  the  prime-time  series  process,  but  the  standards  for 
evaluating  the  programs  are  quite  different.  The  mast  critical  distinc¬ 
tion  between  series  and  specials  is  that  the  latter  do  not  have  to  possess 
the  potential  for  a  long  network  run.  Thus,  all  the  network  concerns  that 
flow  from  that  criterion,  such  as  the  possibility  for  character  developrrent 
and  the  ability  of  the  producer  to  sustain  the  production  at  a  high  level, 
are  not  present.  Also,  quite  obviously,  the  network  does  not  have  to  invest 
in  a  pilot  or  finance  an  extremely  expensive  set  whose  costs  it  hopes  will 
be  amortized  over  the  term  of  the  program.  Nonetheless,  network  development 

people  ahnost  certainly  will  be  involved  creatively  in  the  initial  stages  of 
development. 

Advertiser-supplied  specials  often  do  involve  a  different  development 
process.  Advertisers  interested  in  producing  network  specials  usually  will 
maintain  contacts  in  the  creative  community  and  make  it  known  that  they  are 
looking  for  program  ideas.  Similarly,  their  advertising  agencies  will  encour¬ 
age  creative  people  to  submit  ideas  for  review.  Indeed,  a  network  occasion¬ 
ally  will  approach  an  advertiser  with  an  idea  it  would  like  developed.-7  If 
a  writer  or  producer  presents  an  idea  that  an  advertiser  believes  has  msrit, 
it  frequently  will  form  a  joint  venture  with  the  creator  or  siirply  compensate 
him  directly  for  the  development  of  a  script.  The  advertiser  and  its  agency 


*/  More  comnonly ,  the  network  will  approach  the  advertiser  after  the  procrra 
is  in  production  or  has  been  completed  and  either  ask  the  advertiser  to 
sponsor  the  program  fully  by  buying  all  the  available  spots  Suffer  to 
sell  the  exhibition  rights  to  the  advertiser  along  with^he  air  timL 
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maintain  a  close  creative  involvement  in  the  writing  of  the  script,  in 
much  the  same  manner  as  the  networks  do  in  developing  series.  This  pro¬ 
cess  permits  the  advertiser  to  assure  one  of  its  primary  goals  in  produc¬ 
ing  its  cwn  programs:  the  exercise  of  careful  scrutiny  and  control  over 
the  setting  in  which  its  commercials  appear  and  the  program  content  with 
which  its  products  and  conpany  are  identified. 

The  usual  practice  of  advertisers  is  to  delay  presenting  a  program 

idea  to  a  network  until  both  the  advertiser  and  producer  are  satisfied 

with  the  script,  although  with  increasing  costs  and  uncertainty  about 

network  repons ivenes s ,  an  advertiser  may  go  to  the  network  with  only  an 

idea.  What  the  advertiser  wants  from  the  network  is  a  guarantee  that  the 

program  will  be  exhibited.  The  guarantee  initially  takes  the  form  of  an 

approval  of  the  script.  The  advertiser  than  purchases  the  time  period 

offered  by  the  networks.  If  the  network  does  approve  the  script,  the 

advertiser  usually  will  execute  a  new  agreement  with  the  creator  for  the 

production  of  the  program  which  generally  provides  that  the  advertiser  will 

pay  the  producer  a  license  fee  in  exchange  for  the  right  to  exhibit  the 

program  for  a  specified  number  of  runs.  The  producer,  therefore,  retains 

ownership  of  the  program  and  may  be  able  to  distribute  it  in  another  market, 

*/ 

such  as  foreign  countries.—  The  advertiser,  thus,  is  able  to  produce  the 
program  it  wants  without  acquiring  and  maintaining  its  own  production 
conpany. 


*/  Of  course,  the  advertiser  is  free  to  bargain  with  the  program  producer 
for  full  or  partial  ownership  of  the  special,  rather  than  only  a  limited 
nunber  of  network  exhibitions. 
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Disapproval  of  the  script  or  the  idea  by  the  networks  usually  is  the 
death  knell  of  the  project.  Advertisers  have  indicated  little  interest 

*/ 

in  developing  alternative  networks  for  distributing  programs  they  produce. - 
M±>il  Oil  Corporation  has  been  perceived  as  a  notable  exception  because  of 
its  involvement  in  several  widely  publicized  projects  to  distribute  its  own 
programs  by  alternative  methods.  The  Mobil  programs,  ho/ever ,  were  not  one 
tinB-anly  sped  a  Is  nor  were  they  originally  produced  by  or  for  Mobil.  Rather 
Mobil  purchased  exhibition  rights  to  program  series  already  produced  and 
often  already  exhibited  in,  for  exanple,  the  United  Kingdom.  As  second  run 
programs,  the  cost  to  Mobil  was  significantly  reduced. 

Our  interviews  indicate  that  in  recent  years  advertisers  have  become 
more  interested  in  supplying  their  cwn  specials .  In  part  tms  reflects 
their  historical  desire  to  select  the  program  material  with  which  their 
products  are  identified.  Control  over  content  permits  an  advertiser  to 
obtain  a  program  that  will  appeal  to  an  audience  with  the  demographic 
characteristics  it  wants  and  to  avoid  association  with  programs  containing 
violence,  sex  or  other  material  believed  to  be  controversial.  In  part, 
however,  the  heightened  interest  also  reflects  a  more  recent  development: 
advertisers  contend  that  they  can  produce  their  own  programs  and  purchase 
one  or  two  hours  of  network  time  more  inexpensively  than  if  the  network 
supplied  the  same  program  and  the  advertiser  purchased  all  the  advertising 
spots.  This  argument,  however,  would  seem  to  be  elliptical.  Unless  one 


*/  See  discussion  of  advertiser-supplied  programs  in  syndication,  pp.  153-5: 
infra. 
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believes  that  networks  act  as  eleemosynary  institutions  in  their  sale  of 
time  for  advertiser-supplied  programs,  it  is  difficult  to  discern  why  a 
network  would  sell  time  for  less  than  it  could  net  from  the  sale  of  adver¬ 
tising  spots.  The  advertisers'  analysis  may  be  based  on  the  assumption 
that  they  can  purchase  the  time  at  a  flat  price  for  a  certain  number  of 
hours.  While  the  networks  do  provide  figures  for  the  purchase  of  prime 
time,  one  suspects  that  prime  time  will  not  be  sold  at  these  rates  to 
advertisers  if  in  fact  the  advertising  spots  are  more  valuable. 

This  analysis  finds  support:  in  the  complaints  from  advertisers  and 
their  agencies  that  the  initial  network  enthusiasm  for  advertiser-supplied 
programs  has  waned  considerably  in  recent  years.  As  the  value  of  advertis 
ing  spots  has  increased  dramatically,  the  network's  willingness  to  sell 
large  amounts  of  prime  time  at  a  ratecard  price  has  apparently  declined. 

Moreover,  the  networks  are  not  only  concerned  about  the  loss  of  adver¬ 
tising  spots,  but  also  about  the  size  and  demographic  characteristics  of 
the  audience  the  program  will  attract.  This  concern  extends  to  the  effect 
of  a  low- rated  program  on  the  network's  cumulative  Nielsen  rating  as  well 
as,  and  probably  more  importantly ,  to  the  effect  of  the  program  on  other 
programs  in  the  network's  schedule  for  that  evening.  The  result  of  these 
concerns,  apparently,  is  that  advertisers  are  often  offered  air  tine  in 
very  unattractive  spots.  A  Mobil  executive  specifically  stated  that  the 
inability  to  obtain  desirable  programs  in  popular  time  periods  was  an 
important  factor  in  Mobil's  decision  to  look  for  alternatives  to  the  three 


networks . 
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Without  derogating  these  concerns  about  network  resistance,  it  is 
iirportant  to  keep  in  mind  that  not  all  advertisers  share  them.  Many 
advertisers  display  only  a  general  concern  about  program  content  and 
are  far  more  interested  simply  in  the  nurrber  and  demographic  character 
istics  of  the  viewers.  These  advertisers  often  sell  different  product 
lines  which  appeal  to  different  audiences  and  insofar  as  a  program  will 
have  a  particular  appeal  to  a  particular  audience,  these  advertisers  find 
it  more  efficient  to  buy  spots  in  various  programs  both  to  gain  exposure 
to  different  audiences  and  to  spread  the  risk  of  appearing  in  a  lew- rated 
program.  Our  conclusion  is  that  an  advertiser  must  be  seriously  concerned 
about  the  program  content  with  which  its  products  are  associated  and  the 
image  of  the  coirpany  projected  by  the  programs  it  sponsors  before  an 
advertiser  will  consider  producing  its  own  program. 

Special  programs,  like  node- for-television  movies,  provide  another 
market  for  the  producers  of  prime-time  programs.  The  typical  development 
and  production  process  for  these  producers  does  not  differ  in  any  novel  ways 
from  the  typical  process  for  other  types  of  prime-time  programs.  The  programs 
produced  as  specials  often  may  be  sinply  longer  and  more  expensive  variations 
of  the  mare  ooirmon  prime-time  films.  The  participation  of  advertisers  is 
sciiewhat  more  intriguing  because  it  reflects  their  continued  interest  in 
program  production  and  at  least  a  potential  source  of  financing  and  programming 
for  an  alternative  network. 

Although  advertisers  are  likely  to  continue  to  be  interested  in  develop¬ 
ing  and  producing  their  own  specials,  they  do  not  seem  a  promising  creative 
source  for  the  development  of  other  methods  of  distribution.  Certain 
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advertisers,  notably  Bristol-Myers  and  Gillette,  have  been  very  supportive 
attempts  to  form  alternative  networks,  such  as  Paramount's  project  in 
1977.  But  advertisers  dissatisfied  with  their  opportunities  on  the  three 
networks  appear  to  be  concentrating  their  efforts  primarily  in  the  first- 
run  syndication  market.  Even  Mobil,  probably  the  most  active  and  creative 
force  in  using  alternative  methods  for  distributing  their  programs,  expressly 
disclaims  any  interest  in  fostering  an  alternative  network.  Rather,  Mobil 
hopes  that  the  success  of  Edward  the  King  and  similar  ventures  will  raise 
viewer  demand  for  such  programming  and  thereby  cause  the  networks  to  offer 
advertisers  more  attractive  programs  for  production  and/or  sponsorship. 

B.  Theatrical  and  Made-For-Television  Films 

Theatrical  feature  films  have  been  part  of  the  network  program  offerings 
for  almost  20  years  and  they  continue  to  be  a  staple  to  this  day.  During  the 
past  decade,  however,  the  expansion  of  the  network  schedules,  the  escalating 
acquisition  costs,  and  the  relatively  small  nunfoer  of  features  released  each 
year  have  combined  to  cause  an  increasing  network  reliance  on  movies  made 
especially  for  television  to  fill  their  regularly  scheduled  film  series. 
During  the  1972-73  season,  for  example,  only  about  two  percent  of  CBS' 
regularly  scheduled  movie  series  was  occupied  by  made-for-television  films. 

By  the  1977-78  season,  this  figure  had  risen  to  approximately  27  percent.—/ 
The  development  process  for  theatricals  is  obviously  quite  different 
from  any  of  the  programs  discussed  earlier  because  these  movies  are  not 
intended,  in  the  first  instance,  for  network  e^diibition.  They  are  developed 
by  the  film  studios  and  independent  production  companies  for  initial  release 
to  theatres  and  possibly  subsequent  distribution  to  pay  services,  networks, 


V  These  figures  are  based  on  data  submitted  by  CBS. 
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and  syndication.  The  sale  of  the  network  exhibition  rights,  however,  may 
occur  substantially  earlier  than  the  conclusion  of  the  theatrical  or  pay 
service  run.  Certain  production  companies  and  networks  have  engaged  in 
so-called  "pre-sales"  of  television  rights  where  the  agreements  predate 
even  the  theatrical  release  of  the  films.  These  pre-sales  apparently  are 
a  device  for  the  networks  to  share  the  risk  attendant  to  the  production  of 
a  theatrical.  For  the  producer,  the  agreement  provides  assured  revenue  as 
well  as  an  asset  against  which  loans  nay  be  secured.  For  the  network,  the 
agreement  provides  an  opportunity  to  acquire  exhibition  rights  to  a  film 
which  might  otherwise  have  been  far  more  expensive  to  purchase  after  its 
theatrical  release.  The  risk  to  the  producer,  obviously,  is  that  the  film, 
may  far  exceed  its  expected  popularity  and  the  pre-sale  appears ,  in  retro¬ 
spect,  not  only  to  be  a  bargain  for  the  network  but  also  to  deprive  the 
producer  of  additional  theatrical  revenues  because  network  exhibition  occurs 
earlier  than  it  would  have  without  the  pre-sale.  The  reverse,  however,  is 
equally  possible.  The  risk  to  the  network  is  that  the  film  falls  far  short 
of  its  expected  popularity  and  the  license  fee  significantly  exceeds  what 

the  network  would  have  paid  if  the  movie  were  offered  after  its  theatrical 
release . 

The  agreements  concerning  the  ejdiibition  rights  to  theatricals  are,  if 
anything,  more  idiosyncratic  and  immune  to  meaningful  generalization  than 
prime-time  entertainment  series.  Although  we  did  not  review  contract 
files  relating  to  theatricals  licensed  for  network  exhibition,  we  did  obtain 
from  the  networks  rather  detailed  information  concerning  films  exhibited  as 
part  of  regularly  scheduled  movie  series  during  the  1972-73,  1976-77  and 


-  87 


1977-78  seasons.  These  data  indicate  that  some  films  are  licensed  individ- 
to  the  networks  and  others  are  purchased  in  packages  of  several 
titles.  Similarly  some  films  are  licensed  for  only  one  or  two  runs  over 
two  years  and  others  are  licensed  for  up  to  six  runs  over  eight  years. 
Moreover,  in  some  cases  the  networks  acquire  options  for  additional  runs 
and  in  others  they  do  not.  The  wide  variation  in  license  fees  and  nunber 
of  runs  suggests  that  the  parties  do  bargain  actively  over  these  terms  of 
the  licensing  agreement.  Some  producers,  hcwever,  have  criticized  the 

,  t  k  / 

networks  in-house  production  of  theatricals—  and  the  degree  of  exclusivity 

k  k  / 

obtained  against  pay  cable  exhibition  of  the  films. — - 

For  producers  of  theatricals,  the  networks  represent  an  additional 
market.  Frequently,  however,  a  network  sale  is  not  essential  to  the  finan¬ 
cial  viability  of  the  product.  Even  an  extraordinary  network  license  fee 
of  several  million  dollars  for  one  or  two  runs  is  overwhelmed  by  the  tens 
of  millions  of  dollars  a  successful  feature  can  earn  from  its  theatrical 
release. 

The  process  of  developing  and  producing  mde-for-television  movies  is 
basically  the  same  as  the  process  prime-time  entertainment  series,  especiall 
dramatic  series,  undergo.  The  producer  begins  with  an  idea,  develops  it  int< 
a  concept  for  a  movie,  gradually  refines  it  into  a  more  elaborate  treatment 


V  See,  e.g. ,  Comments  of  Columbia  Pictures  Industries,  Inc.  Goodson- 
Todman  Productions,  Paramount  Pictures  Corp. ,  Twentieth  Century-Fox 
Film  Corp.,  Warner  Bros.,  Inc.,  and  Universal  City  Studios,  Inc., 

42  Fed.  Reg.  25,  126  (May  16,  1977). 

**/  See,  e.g.,  Comments  of  United  Artists  Corp.  and  Metro-Goldwyn-Mayer, 
Inc.  42  Fed.  Reg.  25,  078  (May  16,  1977). 
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or  outline.,  and  finally  transforms  the  project  into  a  script.  As  with 

series,  the  network  is  usually  an  active  participant  at  each  stage  of 

the  process,  both  creatively  and  financially.  Since  pilots  are  not 

involved,  the  decision  at  the  script  stage  is  solely  whether  or  not  to 

*/ 

produce  the  film.— 

Occasionally,  hcwever,  a  television  movie  proves  so  successful  that 

the  network  wants  to  develop  the  concept  into  a  series.  These  movies  are 

referred  to  as  "backdoor  pilots".  Typically,  the  network  agreement  with 

the  supplier  grants  the  network  exclusive  exhibition  rights  for  two  runs 

of  the  movie  over  a  period  of  two  or  three  years.  As  with  theatricals, 

the  networks  sometimes  acquire  options  for  additional  exhibitions  over  an 

additional  period  of  time.  At  the  conclusion  of  the  network  run,  the  film 

**  / 

becomes  available  for  syndication. — - 

The  difficulties  confronting  new  producers  seeking  to  develop  a  tele¬ 
vision  movie  are  basically  the  same  as  those  facing  new  producers  seeking 
to  develop  dramatic  series.  Film  studios,  again,  enjoy  the  same  production 
advantages  and  new  producers  are  likely  to  be  required  to  lay  off  their 
network  deal  with  either  a  studio  or  established  independents.  Similarly, 
networks  sometimes  give  blind  commitments  for  television  movies  to  proven 
production  conpanies .  An  important  distinction,  however,  is  that  a  tele¬ 
vision  movie  is  basically  a  one-time— only  production  and,  accordingly,  involves 
neither  as  large  an  investment  risk  nor  the  same  concerns  about  the  long-run 
viability  of  the  concept  and  the  continuing  ability  of  the  producer  to  deliver 
episodes  of  broadcast  quality.  Television  movies  may  provide  a  new  producer 
with  an  opportunity  to  establish  some  track  record  with  the  networks  that  may 
prove  helpful  in  subsequent  efforts  to  develop  a  series. 

^_/  Although  networks  do  not  make  pilots  for  television  movies,  many  pilots  for 
series  are  exhibited  on  the  networks  and  in  syndication  as  television  movies . 
**/  See  discussion  pp.  159-61,  infra. 


IV.  Daytime  Network  Series 


A.  Program  Types 

Network  daytime—  program  series  consist,  for  the  most  part,  of  pro¬ 
gram  types  different  frcm  those  characteristic  of  prime-time  series.  For 
the  past  several  years  each  network's  daytime  schedule  has  been  composed 
of  three  basic  program  types:  1)  quiz  and  game  shows;  2)  serialized 
dramas  ("soap  operas") ;  and  3)  repeat  exhibitions  of  prime-time  situation 
comedies.  Occasionally,  other  formats  have  been  tried  in  daytime.  For 
example,  in  1978  NBC  unsuccessfully  experimented  with  a  live  interview 
program,  "America  Alive."  Nevertheless,  these  three  program  types  have 
overwhelmingly  dominated  the  schedules  of  each  of  the  networks  for  many 
years.  Their  uniformity  and  durability  is  truly  remarkable. 

The  three  program  types  loosely  reflect  the  three  sub-divisions  of 
daytime  which  the  networks  presently  appear  to  use  in  scheduling  programs. 
The  networks  tend  to  place  prime-time  reruns  early  in  their  daytime 

'k'k  / 

schedules,  usually  between  10:00  A.M.  and  noon. — -  Audience  demographic 

data  suggest  that  children  constitute  a  significant  percentage  of  the 
audience  at  this  time  of  the  day  and  the  reruns  are  thought  to  appeal  to 
them  more  than,  for  example,  serials.  The  composition  of  the  audience, 


V  Daytime,  as  used  in  this  discussion,  refers  generally  to  the  hours 
between  10:00  A.M.  and  4:30  P.M. ,  Monday  through  Friday.  It,  thus, 
does  not  include  either  early  morning  or  weekend  programs.  Data 
supplied  by  the  networks  indicate  that  between  1975  and  1977,  ABC 
offered,  on  the  average,  26  hours  of  daytime  programming  each  week 
(about  5  hours  each  day) ,  CBS  offered  32.5  hours  (6.5  hours  each  day) , 
and  NBC  offered  about  30  hours  (6  hours  each  day)  .  See  Network  Inquiry 
Special  Staff,  An  Analysis  of  the  Network-Aff iliate  Relationship  in 
Television  (Aatober,  1979)  (preliminary  report)  at  III-7,  8. 

**/  There  are  exceptions,  however.  For  example,  CBS  initially  exhibited 
"All  in  the  Family"  late  in  the  afternoon,  perhaps  because  it  is  a 
more  adult  comedy  than  "The  Beverly  Hillbillies." 
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however,  changes  during  the  day.  Daytime  serials  usually  are  placed 
later  in  the  daytime  schedule  because  the  networks  believe  that  the 
audience  at  that  time  is  primarily  women  and  older  persons.  The  game 
shews  usually  are  placed  between  the  reruns  and  serials  because  the 
audience  is  believed  to  be  more  diverse  and  game  shows  tend  to  have  a 
broader  appeal  than  do  either  of  the  other  program  types. 

B.  Production  Process 

Four  important  characteristics  distinguish  the  production  process 
of  daytime  program  series  frem  that  of  their  prime-time  counterparts. 

These  distinctions,  in  turn,  substantially  affect  the  nature  and  identity 
of  daytime  program  suppliers.  The  most  obvious  difference  is  that  daytime 
series  are  stripped,  that  is,  more  than  one  episode  of  a  series  is  shown 
each  week.  In  fact,  the  present  daytime  schedule  of  each  network  is 
exactly  the  same  for  each  day,  Monday  through  Friday,  and  this  has  cus¬ 
tomarily  been  the  method  of  network  daytime  progranTriing.  By  contrast,  one 
episode  per  week  is  the  overwhelming  norm  for  prime-time  series.  Second, 
and  related  to  the  schedule  requirements ,  far  more  original  episodes  are 
produced  each  year  for  a  daytime  series  than  for  a  prime-time  series.  A 
daytime  series  exhibits  as  many  as  260  original  episodes  in  a  year  (52 
weeks,  5  episodes  per  week)  and  rarely  fewer  than  240.  For  prime-time 

series  between  22  and  26  original  episodes  are  usually  produced  each 
season. 


Third,  daytime  series  contracts  normally  are  written  with  13-week 
options,  even  for  series  that  have  been  successful  for  a  few  years.  These 
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seiies,  thus,  can  be  terminated  very  quickly.—^  After  the  first  year  of 
network  exhibition,  options  for  prime-time  series,  are  almost  always 
exercised  annually. 

Fourth,  the  networks  normally  pay  directly  for  most  or  all  of  the 
below- the- line  costs  of  a  daytime  series.  Below- the-line  costs  basically 
are  those  costs  incurred  in  the  technical  production  of  the  program,  such 
as  cameras,  tape  facilities,  and  the  supporting  personnel.  For  prime¬ 
time  series,  the  networks  normally  pay  a  fixed  license  fee  for  each  episode 
and  the  producer  pays  the  below- the-line  costs  out  of  the  fee.—' / 

C.  Production  Entities  and  Development  Processes 

An  extraordinary  degree  of  correlation  exists  between  categories  of 
production  entities  and  daytime  program  types.  Briefly  stated,  prime-time 
producers  do  not  supply  original  programs  in  daytime.  Their  daytime 
participation  is  limited  to  reruns  of  prime-time  series.  Independent 
producers  supplying  original  daytime  programs  consist  of  two  distinct 
groups:  one  supplies  game  shows,  but  not  serials  and  the  other  supplies 
serials,  but  not  game  shows.  Finally,  advertisers  and  networks  have 
supplied  virtually  exclusively  serials.  Thus,  our  remaining  discussion 
of  daytime  programs  is  organized  around  program  types.  For  each  of  the 
three  dominant  daytime  program  categories  we  describe  first  the  nature  of 


V  The  contracts  for  daytime  series  that  we  examined  indicate  that  after 
several  years,  a  daytime  series  typically  becomes  subject  to  an  annual 
or  semi-annual  option. 

**/  A  prime-time  contract,  however,  also  usually  contains  a  "union  protec¬ 
tion  date."  The  contract  provides  for  the  network  to  increase  the 
license  fee  by  an  amount  sufficient  to  cover  any  union  wage  increases 
that  occur  after  the  date.  See  discussion  pp.  166,  205,  infra. 
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the  firms  which  supply  that  type  of  program  and  secondly  the  development 
process  coirmonly  employed  for  that  program  type. 

1.  Repeat  exhibition  of  prime-time  series. 

a.  Production  entities.  By  definition,  these  programs  are  produced 

by  prime-time  suppliers,  both  studios  and  independents,  which  have  been 

described  in  sane  detail  in  a  preceding  section  dealing  with  prime-time 
*/ 

programs.—  What  is  more  noteworthy  about  these  producers  is  that  they 
very  rarely  supply  original  programs  for  daytime  exhibition.  Conversely, 
daytime  producers — 7  rarely  produce  programs  for  prime-time  exhibition. 

This  intriguing  phenomenon  of  specialization  becomes  more  understandable 
upon  closer  examination. 

The  assertion  that  production  companies  specialize  in  supplying  pro¬ 
grams  for  one  daypart  and  not  the  other  is  accepted  as  part  of  the  conven¬ 
tional  wisdom  of  the  industry.  Certainly,  the  networks  and  many  program 
producers  view  daytime  and  prime-time  producers  as  two  distinct  creative 

•k-k-k  / 

groups.  The  skills  required  to  develop  and  produce  a  successful  game 

show  would  appear  to  be  quite  different  frcm  the  skills  required  to  develop 
and  produce  a  successful  prime-time  series.  The  data  indicate  that,  at 
least  for  the  past  decade,  each  group  has  been  content  to  focus  its 
exclusive  energies  on  one  daypart. 


V  See  discussion  pp.  18-29,  supra. 


** 


— '  the  fOUr  grOUpS  of  daytime  Producers,  only  independents  producing  game 

shows  appear  to  merit  serious  consideration  as  prime-time  suppliers  We 
have  discussed  earlier  the  reasons  for  the  withdrawal  of  advertisers  from 

pr^  t2me  ^  ^he  limrted  participation  of  networks.  The  few  independent 
pr  ucing  serials  supply  only  one  or  two  programs  of  that  type  and  have 
never  indicated  an  ability  to  transcend  the  program  type.  The  prime-time 

t^TscMu^e?0  dGSCribed  ^  difficulties  in  placing  a  serial  in  a  prime- 

— 7  ^  ^  City  remains  a  much  more  active  location 

for  daytime  development  and  production  than  it  does  for  prime  time. 
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The  problems  faced  by  a  producer  attempting  to  break  into  another 
daypart  are  likely  to  be  intensified  by  the  importance  networks  assign 
to  a  prior  history  of  success.  The  producer's  track  record  is  an  important 
consideration  in  the  network's  evaluation  of  a  prime  time  series  concept. 

The  networks  do  not  believe ,  however ,  that  daytime  success  as  a  game  show 
producer  counts  for  very  much  in  considering  a  producer ' s  idea  for  a 
prune— time  situation  comedy  or  dramatic  program.  Game  shows  do  not  reguire 
scripts,  at  least  since  the  time  of  the  scandals,  nor  do  they  involve 
elaborate  sets  or  location  filming.  Moreover,  daytime  programs  are  pro¬ 
duced  for  audiences  with  very  different  demographic  characteristics  than 
a  prime-time  audience.  Thus,  successful  daytime  producers  are  not  likely 
to  enjoy  the  same  credibility  with  the  network  prime-time  program  develop¬ 
ment  departments  as  they  do  with  the  daytime  development  departments. 
Similarly,  successful  prime-time  program  producers  are  not  assured  of  the 
same  credibility  with  daytime  development  departments  as  they  have  with 
the  prime-time  counterparts.  Daytime  series  may  not  be  as  complex  to  produce 
as  prime-time  series,  but  they  do  involve  production  of  many  more  episodes, 
at  far  less  cost,  and  for  a  different  audience.  Thus,  whatever  advantages 
a  studio  or  prime-time  independent  may  have  in  producing  a  dramatic  or 

comedy  series,  these  advantages  are  not  particularly  relevant  to  daytime 

•  *  / 
production .  — / 


V  This  is  especially  true  of  the  advantages  studios  possess  over  other 
television  producers.  The  financial  resources  and  technical  skills 
of  studios  which  enable  them  to  execute  and  package  large-budget,  filmed 
programs  are  far  less  important  considerations  in  producing  series  which 
are  shot  in  studios  on  videotape  and  for  which  the  per  episode  cost  is 
significantly  less  than  the  cost  of  a  prime-time  episode. 


Finally,  production  for  the  two  dayparts  involves  different  calcu¬ 
lations  of  profitability.  Our  review  of  the  data  supplied  by  program 
producers  suggests  that  although  a  daytime  program  series  usually  returns 
a  profit  from  initial  network  exhibition,  even  if  it  is  cancelled  after 
a  brief  run,  the  rewards  for  a  successful  prime-time  series  substantially 
exceed  those  for  a  successful  daytime  series.  Prime-time  producers  may 
have  concluded  that  despite  the  financial  risks  attendant  to  prime-time 
production,  these  risks  are  outweighed  over  the  long  term  by  the  return 
from  the  syndication  of  a  successful  series.  Certainly,  if  prime-time 
producers  were  very  interested  by  the  potential  profits  from  daytime 
production,  they  could  avoid  some  of  the  difficulties  described  above  by 
simply  acquiring  an  established  daytime  producer,  as  Filnways  did  with 
respect  to  the  Heatter-Ouigley  production  company. 

Although  there  may  be  other  reasons  that  explain  the  specialization 

of  suppliers  by  daypart,  our  review  of  program  data  for  the  last  several 

years  confirms  the  basic  conclusion.  Studios  have  had  a  very  limited 

*/ 

interest  in  daytime  production.  During  the  1976-78  seasons,—  for 
example,  the  three  networks  exhibited  a  total  of  44  different  daytime 
series  with  original  episodes.  Of  these,  only  three  involved  the  major 
studios.  Moreover,  only  one  series  was  produced  entirely  by  a  studio. 

The  other  two  were  joint  ventures  between  a  studio  and  an  individual. — ' 


V  The  daytime  television  season  does  not  operate  on  the  same  September- to- 
August  schedule  as  prime  time.  Because  virtually  all  of  the  episodes 
for  original  daytime  series  are  new  ones,  it  is  difficult  to  identify 
the  beginning  of  a  new  season.  Further,  the  short  option  term  enables 
the  networks  to  change  their  schedules  relatively  quickly.  For  adminis¬ 
trative  convenience,  however,  all  program  information  was  requested  frc* 
the  networks  on  the  same  basis  as  prime-time  programs. 

**/  Studios  also  have  not  indicated  any  strong  desire  to  beccme  more  involve 
in  daytime.  Over  the  past  ten  years,  studios  have  beer,  associated  with 
the  product  ion  f  two  daytime  pilots. 
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The  production  success  of  daytime  and  prime-time  independents  reflect 

the  same  practice  of  daypart  specialization.  Prior  to  the  1971-72 

season ,  there  were  occasional  instances  of  game  shows  exhibited  during 

prime  time  which  were  produced  by  daytime  supp] ier s . — 7  These  instances, 

however,  have  been  sufficiently  rare  to  be  termed  exceptions  and  the 

examples  of  a  daytime  supplier  producing  a  dramatic  or  comedy  series 

for  prime  time  or  a  prime-time  supplier  producing  a  daytime  series  have 

**  / 

been  even  more  infrequent. —  We  did  not  find  a  single  instance  of  a 

.  .  .  ***  / 
prime-time  independent  producing  a  daytime  series. - - 

b.  Licensing  of  prime-time  repeats  for  daytime  exhibition.  Naturally, 
repeat  exhibitions  of  prime-time  episodes  do  not  involve  any  original  develop 
ment  and  production.  Nonetheless,  our  review  of  a  sample  of  contract  files 
for  recent  prime-time  series  indicates  that  the  initial  contract  between 
a  supplier  and  network  usually  prohibits  the  daytime  stripping  of  the 
program,  either  expressly  or  by  the  apparent  meaning  of  broadly  worded 
exclusivity  clauses.  Sane  contracts  do  refer  to  the  network's  use  of  the 
series  in  other  dayparts,  but  subject  such  use  to  the  consent  of  the  supplier. 
Our  examination  did  not  disclose  a  single  example  of  an  initial  contract 


V  Examples  include  "To  Tell  the  Truth,"  "I've  Got  a  Secret,"  and  "What's 
My  Line,"  all  produced  by  Goodson-Todman  Productions  and  "The  Newlywed 
Game,"  produced  by  Chuck  Barris  Productions .  "I've  Got  a  Secret" 
enjoyed  an  extremely  brief  return  to  prime  time  during  the  summer  of  1976. 

**/  Goodson-Todman,  for  example ,  made  a  brief  foray  into  prime  time  with 
a  western  "Branded,"  which  was  exhibited  on  NBC  during  1965  and  1966. 
Chuck  Barris  produced  a  short-lived  prime-time  variety  show  during 
1977-78  season. 

***/  However,  "Mary  Hartman,  Mary  Hartman"  was  originally  conceived  by 
Tandem  as  a  vehicle  for  entering  daytime  production. 
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granting  a  network  daytime  stripping  rights  to  a  prime-time  series. 

Where  networks  acquired  these  rights  they  were  invariably  assigned  as 
a  result  of  a  separate  negotiation  later  in  the  history  of  the  series. 

Because  of  the  particular  demographic  characteristics  of  the  daytime 
audience,  not  every  successful  prime-time  series  is  a  candidate  for 
daytime  stripping.  To  date,  the  networks  have  relied  exclusively  on 
successful  situation  ccrnedies  and  particularly  on  ones  likely  to  appeal 
to  children.  The  more  adult-oriented,  dramatic  programs  have  not  yet  been 
stripped  in  daytime.  Further,  a  series  must  comprise  a  substantial  number 
of  episodes,  usually  around  100,  before  stripping  becomes  feasible.  Other¬ 
wise,  the  episodes  will  be  repeated  too  frequently.  Those  series  that 
have  been  the  subject  of  a  daytime  stripping  agreement  usually  had  been 
on  the  air  for  approximately  four  years.  The  daytime  agreement  my  emerge 
as  part  of  a  renegotiation  of  the  prime-time  license  fee,  as  part  of  a 
rrore  general  renegotiation  of  the  prime-time  contract  which  extends  the 
term  of  the  agreement  for  the  production  of  original  episodes,  or  as  an 

V 

entirely  separate  negotiation  concerned  only  with  daytrme  rights.— 

The  present  practice  of  the  industry  is  to  treat  daytime  exhibition 
as  an  additional  step  in  the  distribution  of  a  series,  between  its  network 
exhibition  in  prime  time  and  its  release  into  syndication.  Thus,  a  program 
which  is  exhibited  in  the  daytime  schedule  typically  is  still  in  production 
in  prims  time,  but  is  not  available  for  syndication  because  of  the  network's 
exclusivity.  Once  the  series  does  become  available  for  syndication,  however, 


*/  See  pp.  214,  221-3,  infra,  for  seme  examples  of  network  negotiations 
~  for  daytime  and/or  late-night  stripping  rights. 
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it  no  longer  appears  in  the  network's  daytime  schedule,  although  it  may 

★  / 

still  be  in  prime-time  production  under  a  new  contract .  -  -  The  explanation 
for  this  practice  apparently  is  that  producers  presently  can  extract 
higher  license  fees  from  local  stations  if  the  episodes  sold  in  syndication 
are  exhibited  only  in  syndication. 

Daytime  stripping  of  prime-time  series  is  not  a  new  phenomenon.  Ten 
years  ago,  a  number  of  successful  prime-time  series  were  also  being  shown 
in  daytime  while  they  continued  in  prime  time.  Interestingly,  however, 
at  that  time  there  were  also  a  few  prime-time  repeats  being  stripped  in 
daytime  after  the  series  was  no  longer  being  produced  for  prime  time. — - 
Our  review  of  the  network  daytime  schedules  indicates  that  this  has  not 
occurred  durinq  the  past  few  years. 

This  change  in  network  daytime  stripping  practices  may  have  resulted 
in  part  from  the  promulgation  of  the  financial  interest  and  syndication 
rules  which  required  the  networks  to  relinquish  those  rights  in  independently 

produced  programs. - 7  The  network's  voice  in  the  non-prime  time  use  of  a 

series  may  have  led  to  its  continued  appearance  in  daytime  even  after  the 
series  became  available  for  syndication.  The  change  also  may  have  resulted 
from  the  dramatic  increase  in  the  demand  for  and,  concomitantly,  the  value 


*/  Conceivably,  a  series  could  be  exhibited  in  both  daytime  and  syndication 
at  the  same  time,  if  it  remained  in  original  production  for  a  sufficient 
number  of  years.  The  supplier/network  contracts  we  have  seen  which 
permit  syndication  of  a  series  while  it  is  still  in  original  production 
authorize  the  non-network  use  only  of  the  episodes  already  produced  at 
the  time  of  the  agreement.  Thus,  if  a  program  remained  on  the  air  for 
an  additional  four  or  more  seasons  after  the  initial  syndication  sales, 
the  network  might  seek  to  strip  the  second  group  of  prime-time  episodes 
during  daytime.  So  far  as  we  know,  however,  this  situation  has  not  arisen. 

**/  "The  Dick  Van  Dyke  Show"  appeared  as  part  of  the  CBS  1969  daytime  schedule, 
although  its  last  prime-time  exhibition  was  in  1966.  Similarly,  "Gamer 
Pyle,  U..S.M.C."  terminated  production  of  original  episodes  for  prime-time 
after  the  1969-70  season,  but  was  shown  in  the  CBS  daytime  schedule  from 
the  fall  of  1970  into  1972. 

V  47  C.F.R.  §  73. 658 (j) . 
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of  off-network  series.  For  exairple,  Viacom,  a  major  syndication  company, 
reported  that  the  value  of  the  contracts  executed  with  stations  for  the 
initial  syndication  of  "All  in  the  Family"  exceeded  $60  million.-  The 
rights  to  that  program  in  the  New  York  City  market  alone  are  reported 
to  have  cost  $40,000  per  episode  or  a  total  cost  of  rnore  than  $8  million 
for  207  episodes.— ^  Even  adjusting  for  inflation,  these  figures  contrast 
rather  sharply  with  anounts  of  $15,000  per  episode  and  $3.7  million  total 
paid  in  the  same  market  in  1971  for  the  exhibition  rights  to  an  earlier, 
very  successful  comedy,  "Bewitched."  Whereas  in  the  I960 's  the  network 
fees  for  daytime  stripping  rights  may  have  been  competitive  with  the  fees 
available  in  syndication,  that  is  not  true  of  successful  series  today. 

It  is  little  wonder  that  the  producer  offers  the  program  in  syndication  as 
soon  as  the  network  exclusivity  expires.  The  income  from  daytime  stripping, 
however,  is  not  insubstantial  and  does  provide  revenue  from  episodes  that 
otherwise  would  not  be  generating  revenues  while  awaiting  distribution  in 
syndication. 

2.  Game  shows. 

a.  Production  entities.  Game  shows  overwhelmingly  are  supplied  to 
the  networks  by  independent  producers.  Between  the  beginning  of  the  prime¬ 
time  season  in  1969  and  the  close  of  the  1978  season,  the  networks  exhibited 
71  game  show  series.  Of  these,  69  were  produced  by  independent  producers. 


*/  1978  Annual  Report,  at  2. 

**/  Advertising  Age,  Mar.  5,  1979, 


2. 
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Not  only  are  those  independent  producers  a  different  group  from  those 
producing  for  prime  time,  they  also  are  different  from  the  independent 
suppliers  who  produce  daytime  serials.  Thus,  daytime  game  shows  con¬ 
stitute  both  a  discrete  program  type  as  well  as  a  discrete  group  of 
producers  who  rarely  produce  other  program  types.  This  group  of  producers 
is  dominated  by  a  few  very  successful  companies  which  have  also  been  very 
successful  in  producing  first-run  syndication  programs,  often  supplying 

for  this  purpose  additional  episodes  of  the  same  shows  they  produce  for 

•  •  •  */ 
network  daytime  exhibition.— 

The  prominence  of  a  small  number  of  independent  producers  in  the 

production  of  daytime  game  shows  is  somewhat  more  pronounced  than  the 

**  / 

position  of  studios  and  major  independents  in  prime  time. —  During  the 
past  10  years,  a  very  substantial  percentage  of  daytime  game  shows  have 
been  produced  by  Goodson-Todman  Productions,  Heatter-Ouigley  Productions 
(acquired  by  and  at  present  a  subsidiary  of  Filitways,  an  independent  pro¬ 
ducer  of  prime-time  series) ,  Merv  Griffin  Productions,  Basada,  Inc. 

(Bob  Stewart  Productions) ,  Chuck  Barris  Productions  and,  to  a  lesser  extent, 
Ralph  Edwards  Productions  and  Barry  and  Enright  Productions.  During  the 
1977-78  season,  for  example,  the  first  five  of  these  producers  accounted 
for  14  of  the  16  game  show  series  exhibited  on  network  daytime  television. - 


*/  This  point  is  elaborated  in  our  discussion  of  syndicated  programs. 

See  pp.  128  et.  seq. 

**/  See  pp.  287-88,  infra. 

***/  Of  the  remaining  two,  one  was  produced  by  Ralph  Edwards  and  the  other 
by  Barry  and  Enright. 
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The  continued  success  of  these  producers  may  be  attributable  not 
only  to  the  uniqueness  and  popularity  of  their  program  concepts  and  their 
technical  production  skills,  but  also  to  the  rapport  they  appear  to  enjoy 
with  network  development  people  because  of  their  records  of  success.  The 
effect  of  the  significance  that  idle  networks  appear  to  attach  to  a  proven 
record  of  success  is  enhanced  by  the  stability  of  the  networks'  daytime 
schedule.  Because  each  day's  schedule  is  exactly  like  the  others,  producers 
effectively  are  competing  for  a  spot  on  a  5  to  6.5  hour  schedule,  depending 

on  the  network.  Moreover,  the  shifts  in  audience  demographics  in  the 
course  of  the  day  mean  that  game  shows  are  usually  considered  only  for 
a  few  of  these  hours.  Not  only  are  the  available  time  spots  rather  few, 
but  annual  turnover  in  the  daytime  schedule  tends  to  be  significantly 
lower  than  in  prime  time.-7  Thus,  the  opportunities  for  a  new  producer 
to  place  a  program  on  a  network's  schedule  are  more  limited.  Finally, 
the  networks,  when  infrequently  faced  with  a  choice  between  new  game 
shows  produced  by  successful  companies  and  ones  produced  by  new  producers, 

•k-k  / 

appear  to  favor  those  with  proven  records  of  success. — 

We  do  not  mean  to  suggest  that  new  producers  cannot  place  shows  in 
the  network  daytime  schedules.  If,  for  example,  a  network  were  offered 
a  program  from  a  new  producer  with  an  expected  audience  equal  to  its  best 
alternative  offered  by  an  established  producer  and  at  a  price  low  enough 


*/  During  the  1972-74  seasons,  for  example,  14  daytime  game  shows  (and  3  serials; 
premiered  on  the  networks.  11  of  these  game  shows  or  79  percent  (and  all 
3  serials)  continued  to  be  exhibited  during  the  next  season.  By  contrast, 
the  prime-time  schedules  for  the  same  two  seasons  had  59  new  action-adventure 
and  comedy  series,  of  which  18  or  31  percent  were  exhibited  in  the  following 
seasons . 

**/  Of  the  14  game  shows  introduced  in  the  1972-74  seasons,  for  example, 

11  were  produced  by  companies  with  previous  network  daytime  programs. 
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to  offset  the  additional  risk,  the  network  almost  certainly  would  select 
the  new  producer's  program.  We  do  mean  to  suggest  that  the  combination 
of  the  networks'  reliance  on  previous  success  as  a  surrogate  for  both  the 
producer's  technical  ability  to  produce  the  program  and  the  likely  success 
of  the  program,  the  infrequent  turn-over  in  the  daytime  schedule,  and 
the  limited  number  of  hours  potentially  available  for  scheduling  game 
show  series  operate  to  hinder  the  chances  of  a  new  producer. 

Daytime  independent  game  shew  producers,  even  the  most  successful, 
are  rather  modest  companies  compared  to  successful  prime-time  producers. 
Reflecting  their  continued  and  virtually  exclusive  emphasis  on  the  produc¬ 
tion  of  game  shows,  these  production  companies  have  remained  essentially 
under  the  creative  control  of  one  or  two  individuals. 

b.  Development  process.  As  is  often  the  case  in  prime-time  develop¬ 
ment,  a  program  producer  with  an  idea  for  a  game  show  usually  will  approach 
the  network  development  department  at  an  early  stage  in  the  refinement  of 
the  idea.  Because  game  shows  do  not  require  character  development  or 
exotic  sets,  an  oral  presentation  can  provide  an  adequate  description  of 

the  basic  concept  of  the  program  so  that  the  network  can  evaluate  its 
*/ 

potential.— 

If  the  network  likes  the  oral  presentation,  the  next  step  in  the 
process  usually  is  to  order  a  run  through,  rather  than  a  pilot.  A  "run 
through"  is  an  industry  term  which  refers  to  a  type  of  pilot,  apparently 


*/  Not  all  daytime  game  show  producers  rely  on  oral  presentations.  Goodson- 
~  Todman,  for  example,  usually  will  refine  the  concept  internally  before 
approaching  a  network.  Even  then,  Goodson-Todman  often  presents  a 
"run  through,"  rather  than  an  oral  description,  to  demonstrate  the  program. 
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used  only  for  game  shows.  Instead  of  producing  a  complete  episode  of 
the  program,  the  producers  stage  a  shortened  version  that  is  designed 
to  display  the  basic  elements  of  the  show  -  the  host,  panelists,  the 

game  itself. 

If  the  network  is  sufficiently  impressed  by  the  presentation  or, 
mare  often,  by  the  run  through,  it  may  order  the  series  immediately. 
Alternatively,  the  network  my  order  a  pilot  of  the  series  and  postpone 
its  decision  on  a  series  order  until  after  it  has  evaluated  the  pilot. 

As  noted  above,  far  fewer  programs  are  exhibited  in  a  network  daytime 
schedule  than  are  exhibited  in  prime  time.  Accordingly,  the  networks  order 
far  fewer  pilots  for  daytime  series  than  they  do  for  prime  time.  The 
three  networks,  for  example,  ordered  132  pilots  for  prime  time  series 
that  were  to  premiere  in  the  1977-78  season,  but  only  16  pilots  for 
daytime  series,  all  game  shows,  and  that  order  was  larger  than  usual. 

For  example,  the  networks  ordered  only  nine  daytime  pilots  for  the  1971- 
72  season. 

Not  only  do  the  networks  order  fewer  daytime  pilots,  these  sample 
episodes  are  also  significantly  less  expensive  than  prime-time  pilots. 

The  average  cost  of  a  pilot  (usually  30  minutes  or  less)  for  a  1977-78 
daytime  program  was  approximately  $200,000,-  compared  to  the  average  cost 
for  a  prime— time,  30— minute  pilot  of  mere  than  $230,000.  Thus,  the  networks 
typical  aggregate  annual  investment  program  development  is  far  less  for  day- 


*/  This  figure  may  be  slightly  understated  because  the  data  submitted 
—  by  one  network  includes  run  throughs  as  well  as  pilots. 
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time  than  for  prime-time  series.  The  contractual  agreements  between  the 


networks  and  daytime  program  producers  with  respect  to  production  of 


series  are  quite  similar  to  the  prime-time  agreements,  and  are  reviewed 
*/ 

below.— 


3.  Daytime  serials 

a.  Production  entities.  Daytime  serials  are  supplied  primarily  by 
advertisers  and,  accordingly,  this  section  is  addressed  to  their  dominance 
in  this  program  area  and  the  underlying  reasons  for  their  interest.  Net¬ 
works  also  produce  seme  daytime  serials  and  the  reasons  for  their  participa¬ 
tion  are  also  examined.  Independent  producers  presently  account  for  even 

■kk  / 

fewer  serials  than  the  networks . — -  The  independents  appear  to  be  the 
result  of  the  creative  skills  of  one  or  two  individuals  in  each  company 
who  frequently  produce  only  one  series  in  any  particular  season. 

Daytime  is  the  sole  part  of  the  network's  schedule  for  which  adver¬ 
tisers  have  continued  to  supply  a  substantial  amount  of  programming  and 
their  participation  has  been  limited  to  serials.  More  specifically,  two 
advertisers,  Procter  and  Gamble  and  Colgate  -  Palmolive,  are  the  primary 
non-network  source  of  daytime  serials.  We  have  discussed  the  factors 
that  led  to  the  advertisers'  withdrawal  from  prime-time  production.— 7 
An  examination  of  these  factors  with  respect  to  daytime  may  explain  the 
on-going  advertiser  participation  in  that  daypart. 


V  See  pp.  162  et  seq. ,  infra^. 

**/  During  the  1976-78  seasons,  the  networks  exhibited  16  serials.  Of 

these,  4  were  produced  by  the  networks,  9  were  supplied  by  advertisers, 
2  were  supplied  by  independents,  and  one  was  supplied  through  a  co¬ 
production  of  an  independent  and  a  studio. 

***/  See  pp.  29-33,  supra. 
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Aside  from  the  residual  effects  of  the  quiz  scandals,  three  factors 
were  primarily  responsible  for  the  virtual  disappearance  of  advertiser- 
supplied  prime-time  series:  1)  dramatic  increases  in  program  production 
costs;  2)  high  mortality  rate  for  new  series;  and  3)  greater  sophistica¬ 
tion  about  audience  demographic  characteristics  and  the  use  of  television 
as  a  vehicle  for  promoting  a  product.  The  costs  of  producing  daytime 
serials  also  have  risen  significantly  over  the  past  two  decades. 
Nevertheless,  these  programs  have  remained  far  less  expensive  than  a 
typical  prime-time  series.  During  the  1977-78  season,  for  example,  day¬ 
time  serials  were  produced  at  a  cost  to  the  suppliers  of  less  than  $50,000 
per  60-minute  episode  and  less  than  $25,000  per  30  minute  episode,  often 
substantially  less.  Prime- tine  episodes  usually  cost  at  least  five  times 
as  much  for  episodes  of  the  same  length.  Moreover,  advertiser-supplied 
programs  currently  are  often  not  fully  sponsored.  Instead,  the  supplier 
sponsors  one  portion  and  the  network  sells  the  remaining  time  as  it  does 
with  other  programs,  thereby  further  reducing  the  advertiser's  cost  of 
supplying  the  program. 

Daytime  serials  also  are  cancelled  far  less  frequently  than  prime¬ 
time  series.  Network  executives  believe  that  viewers  become  very  attached 
to  a  daytime  schedule  and  may  order  their  daily  non-viewing  activities 
around  it.  Accordingly,  the  networks  remain  reticient  to  subject  their 
daytime  schedules  to  the  same  juggling  that  has  recently  typified  prime 
time.  Further,  the  networks  believe  that  it  may  take  a  fairly  long  time 
before  a  serial  finally  builds  up  its  audiences.  One  executive  mentioned 
that  a  show  may  require  three  or  four  years  to  acquire  its  audience.  It 
is  quite  clear  that  a  prime-time  program  would  not  be  given  a  similar 
period  of  grace. 
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Once  a  daytime  series  has  established  itself  in  the  schedule,  it 
usually  has  remained  for  a  long  time.  Indeed,  the  longevity  of  certain 
serials  is  nothing  less  than  astonishing.  "The  Guiding  Light",  for 
example,  began  as  a  radio  series  in  1939,  switched  to  television  in  the 
early  1950's,  shifted  to  hour  episodes  in  1977,  and  continues  at  this 
writing,  more  than  40  years  after  its  inception,  on  the  CBS  network. 

While  the  history  of  "The  Guiding  Light"  is  extraordinary,  nonetheless 
the  risk  of  an  early  cancellation  is  far  less  for  a  daytime  serial.  Of 
the  six  serials  supplied  by  Procter  and  Gamble  during  the  1977-78  season, 
only  one  had  been  on  the  air  for  less  than  five  years. 

Finally,  the  daytime  audience  is  more  homogenous  than  is  typical 
in  prime  time.  More  importantly,  Procter  and  Gamble  and  Colgate-Palmolive 
market  a  wide  range  of  so-called  "packaged"  products  such  as  soaps, 
detergents,  and  other  household  goods  which  must  be  replenished  frequently. 
The  advertisements  for  the  entire  line  of  products  are  basically  directed 
to  the  same  types  of  consumers,  those  who  are  responsible  for  household 
tasks,  and  those  consumers  constitute  a  large  percentage  of  the  daytime 
audience.  Thus,  while  prime  time  offers  exposure  to  a  larger  audience, 
daytime  offers  exposure  to  an  audience  that  has  more  of  the  demographic 
characteristics  Procter  and  Gamble  and  Colgate-Palmolive  desire.  Supplying 
their  own  programming  in  daytime  permits  these  advertisers  to  choose  the 
environment  in  which  their  messages  will  appear  and  to  direct  their  messages 
to  an  audience  that  is  likely  to  be  responsive. 
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Thus,  the  major  deterrents  to  advertisers  supplying  their  own  pro¬ 
grams  in  prime  time  are  substantially  less  compelling  in  daytime.  None¬ 
theless,  the  importance  of  advertisers  as  sources  of  programs,  even  in 
daytime,  should  not  be  overstated.  Over  the  past  ten  years,  only  Procter 
and  Gamble  and  Colgate-Palmolive  have  supplied  their  cwn  programs  for 
daytime  network  exhibition. 

The  networks  have  been  substantial  producers  of  daytime  programs. 

During  the  past  ten  years,  the  networks  have  produced  eight  different 

daytime  series,  seven  of  which  were  serials.  The  one  exception  was  the 

*  / 

game  show  "Concentration"  which  NBC  produced  through  1972.—  Of  the 
seven  serials,  four  were  produced  by  CBS  and  three  by  ABC.  By  the  1977-78 
season,  however,  CBS  was  producing  two  serials  and  ABC  was  producing  three. 

Two  of  the  ABC  programs  previously  were  supplied  by  an  independent 
producer.  In  1973,  the  network  assumed  the  production  of  "All  My  Children" 
and  "One  Life  To  Live."  ABC  has  stated  that  it  took  over  production 
because  Agnes  Nixon,  the  key  creative  person  involved  in  the  programs, 
wanted  to  terminate  her  production  of  the  programs.  ABC  convinced  her  to 
continue  in  a  supervisory  capacity  based  on  its  promise  to  assume  overall 
production  responsibility.  According  to  ABC,  it  acted  to  prevent  the  loss 
of  successful  programs  and  the  only  way  to  keep  the  shows  was  to  produce 
them  in-house. 


V  "Concentration"  originally  was  produced  in  the  1950's  by  Barry-Enright 
Productions.  In  the  wake  of  the  quiz  scandals,  NBC  acquired  the  rights 
to  the  program  and  continued  to  produce  it  until  1973.  Production  rights 
were  then  sold  to  Jim  Victory  Television,  Inc.  which  produces  the  program 
in  association  with  Goodson-Todman  for  first-run  syndication. 
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k*  Development  process.  The  preliminary  stages  of  develop¬ 
ment  for  daytime  serials  bear  a  closer  resemblance  to  prime-time 
series  development  than  do  game  shows  because  serials  require  a  plot, 
characters,  scripts,  and  other  elements  common  to  prime-time  series.  The 
process  once  again  begins  with  the  formulation  of  a  concept  for  the  series, 
but  a  producer  or  writer  usually  does  not  approach  a  network  or  advertiser 
at  that  point.  Instead,  the  concept  is  developed  into  a  "projection," 
an  industry  term  referring  to  an  outline  of  the  major  events  in  the  serial 
over  a  10  to  12  month  period.  The  series  idea  and  projection  provide 
the  basis  for  a  presentation  to  the  network  or  advertiser  (or  its  agency) . 

If  the  potential  source  of  financing  is  interested,  the  next  step  is  to 
ccnmission  a  "bible,"  a  much  more  detailed  description  of  certain  of  the 
events  outlined  in  the  projection.  Basically,  the  bible  provides  a 
scene-by-scene  narration  of  the  proposed  projected  series  development  over 
several  weeks,  but  does  not  include  dialogue.  The  bible,  then,  is  sub¬ 
mitted  to  the  network  or  advertiser  for  approval.  The  final  step  in 
the  development  process  for  serials  is  a  script  order.  If  the  bible  is 

approved,  usually  several  weeks  of  scripts  will  be  ordered.  So  far  as  we  can 

determine,  the  decision  to  go  to  series  typically  is  made  without  making 
*/ 

a  pilot.—  Apparently,  the  substantial  preliminary  outlines  and  sample 
scripts  are  sufficient  for  the  network  or  advertiser  to  make  its  final 
decision.  If  the  program  is  produced  by  an  advertiser,  obviously  it  must 
negotiate  at  some  point  in  the  development  process  with  a  network  for  a 
position  on  the  schedule. 


*/  One  network  executive  stated  that  a  pilot  normally  would  be  produced 

after  review  of  the  scripts.  The  program  data  submitted  by  the  networks, 
however,  indicate  that  the  only  proposed  daytime  serial  for  which  a 
pilot  was  produced  during  the  1969-1978  period  was  Tandem's  "Mary  Hartman, 
Mary  Hartman." 
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Our  examination  of  a  sample  of  contracts  for  independently  produced 

V 

serials  indicates  that  they  are  very  similar  to  prime-time  contracts. - 
The  contractual  relationships  between  advertisers  supplying  programs  and 
networks  introduce  the  additional  complication  of,  in  effect,  providing 
for  the  supplier's  purchase  of  network  time  simultaneously  with  the 
network's  acquisition  of  the  supplier's  programs.  One  current  practice 
is  to  treat  the  advertiser  essentially  as  a  typical  daytime  program 
producer,  with  the  network  paying  a  fixed  amount  for  each  week's  episodes 
and  supplying  all  or  most  of  the  below- the- line  elements.  The  network 
may  also  make  a  royalty  payment  to  the  advertiser  for  use  of  the  program. 

The  advertiser  then  "buys  back"  spots  on  the  program  from  the  network  at 
prices  established  in  the  contract  and  the  remaining  spots  are  sold  to 
other  advertisers  by  the  network.  Such  a  contract  is  likely  to  provide 
quite  extensive  protection  to  the  advertiser  against  the  promotion  of 
carpeting  products  on  the  program. 

D.  Summary 

Throughout  this  discussion  of  daytime  program  series,  we  have  referred 
to  the  similarities  and  differences  with  prime-time  series.  It  may  be  use¬ 
ful  to  the  reader,  however,  to  focus  this  comparison  by  emphasizing  certain 
salient  points. 

Briefly  stated,  the  program  types  characteristic  of  the  network  daytime 
schedules  are  less  complex  to  develop  and  package,  less  expensive  to  produce 
and  less  frequently  cancelled  than  typical  prime-time  series.  These 

differences  largely  reflect  the  significant  differences  between  daytime 
and  prime-time  audiences.  Moreover,  daytime  producers  not  only  constitute 


*/  See  pp.  189,  191,  193-4,  197-204,  infra. 
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for  the  most  part  a  group  distinct  from  those  producing  for  prime  time, 
but  also  have  become  substantially  more  specialized  with  respect  to  the 
program  types  produced  than  their  prime-time  counterparts.  The  daytime 
suppliers  include  advertisers  who,  with  one  exception,  have  not  been 
involved  in  prime-time  series  production  in  recent  years.  Finally,  according 
to  data  supplied  to  the  Network  Inquiry  by  the  producers,  daytime  producers, 
new  and  established,  do  recover  their  production  costs  and  earn  sorre  profit 
from  the  network  exhibition  of  their  program  series,  unlike  prime-time 
producers.  Notwithstanding  these  differences,  several  of  the  principal 
features  of  the  network  prime-time  development,  acquisition,  and  product 
process  are  also  found  in  the  network  daytime  process. 

The  vast  majority  of  program  series  produced  for  both  dayparts  are 
supplied  by  film  studios  and  other  independent  producers,  and  are  not  pro¬ 
duced  by  the  networks  themselves.  Further,  there  appear  to  be  no  obvious 
barriers  to  entry  into  program  production  in  either  daypart,  although  day¬ 
time  production  is  more  concentrated  than  prime  time.  In  both  dayparts,  the 
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networks  are  involved  in  the  creative  development  and  financial  underwriting 
of  the  programs,  albeit  network  involvement  in  daytime  is  more  modest  because 
of  the  less  expensive  programs  produced  for  that  daypart  and  the  greater 
stability  of  daytime  schedules.  The  program  contracts  between  networks  and 
suppliers  for  both  dayparts  contain  rather  similar  terms,  including  multi¬ 
year  options  at  pre-set  prices,  extensive  exclusivity  protection,  and 
prohibitions  against  the  development  of  derivative  programs.  Finally,  the 
networks'  efforts  in  developing  and  scheduling  programs  in  both  dayparts  are 
shaped  significantly  by  audience-flow  considerations  which,  in  turn,  relate 
directly  to  changes  in  the  demographic  composition  of  the  viewing  audience  in 
the  course  of  the  day.  In  short,  one  is  struck  by  the  extent  to  which  the 
same  methods  and  practices  which  typify  network  prime-time  series  production 
have  been  adapted  to  the  production  of  network  series  programs  for  a  different 
daypart  with  a  different  available  audience. 


V.  Syndication 


Syndication  is  the  industry  term  used  to  refer  to  the  licensing  of 
programs  for  exhibition  to  individual  stations.  At  present,  syndication 
is  viewed  by  program  suppliers  as  their  primary  alternative  to  network 
distribution.  The  economics  of  program  production,  however,  place 
rather  severe  limitations  on  the  production  techniques  and  program  types 
characteristic  of  syndicated  offerings.  The  purpose  of  this  section  is 
to  describe  the  participants  in  this  industry,  the  types  of  programs 
offered,  the  typical  conmercial  practices,  and  recent,  more  creative 
syndication  arrangements. 

Syndicated  entertainment  program  offerings  comprise  three  general 
categories,  first-run,  off-network,  and  movies.  First-run  entertainment 
programs  are  produced  originally  for  syndication  and  have  consisted 
primarily  of  video-taped  game  shows,  musical  variety  programs,  and  inter¬ 
view  shows.  Off-network  programs  are  those  which  were  initially  produced 
for  and  exhibited  on  network  television  and  consist  primarily  of  situa¬ 
tion  comedies,  action— adventure/dramatic  programs,  and  animated  (cartoon) 
programs.  The  movies  available  in  syndication  include  both  theatrical 
and  made- for- television  releases.  For  the  most  part,  these  films  also 
are  exhibited  on  network  television  before  entering  the  syndication 
market. 

Local  stations  acquire  the  rights  to  broadcast  syndicated  programs 
by  executing  agreements  with  program  producers  or  their  agents.  Usually, 
the  station  pays  a  license  fee  for  the  exhibition  rights  and  recoups  its 
investment  by  selling  conmercial  spots  within  the  program.  Alternatively, 


the  station  may  acquire  a  program  with  certain  comnercial  announcements 
already  inserted.  In  exchange  for  exhibiting  the  inserted  commercials, 
the  station  obtains  the  right  to  sell  the  unfilled  commercial  spots. 

This  arrangement  is  referred  to  as  bartering  and  is  discussed  in 
Section  D,  infra. 

A*  Basic  Structure  of  the  Syndication  Business 

1.  Producers 

Off-network  syndicated  programs  are  supplied  principally  by  network 
prime-time  series  producers .  First-run  syndicated  programs  are  supplied 
primarily  by  network  daytime  game  show  producers,  other  producers  who 
supply  programs  almost  exclusively  for  syndication,  and  advertisers. 

An  additional  source  of  syndicated  programs  which  is  becoming  increasingly 
important  is  foreign  producers. 

a.  Off-network  Producers.  The  participation  of  network  prime¬ 
time  series  producers  in  syndication  consists  primarily  of  making  availa¬ 
ble  repeat  exhibitions  of  prime-time  series.  Some  of  these  production 

corrpanies  also  supply  original  programming,  but  this  activity  has  been 

*  / 

dwarfed  by  their  sale  of  off-network  shows.-  Indeed,  it  is  the 
revenues  from  syndication  which  often  make  prime-time  production  a 
profitable  undertaking.  Absent  this  additional  source  of  revenue  for 
successful  series,  networks  surely  would  have  to  pay  substantially  higher 

V  Of  the  ten  most  widely  viewed  syndicated  programs  produced  by  prime¬ 
time  suppliers  in  November,  1977,  eight  were  off-network  series. 

The  remaining  two  consisted  of  "Hollywood  Squares",  a  network  daytime 
series  produced  by  Heatter-Quigley ,  a  subsidiary  of  Filmways,  and 
"That's  Hollywood",  an  anthology  of  film  clips  from  the  motion 
pictures  produced  by  Twentieth  Century-Fox. 
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license  fees  for  the  initial  exhibition  rights  in  order  to  maintain 

*/ 

the  type  and  quality  of  programs  on  their  schedules.— 

b.  First-run  Producers.  The  producers  of  network  daytime  game 
shows  are  among  the  most  important  contributors  to  the  first-run 
syndication  market.  Game  shows  have  become  a  staple  of  the  Prime  Time 
Access  period  and  these  daytime  producers  are  an  obvious  source  of 
such  programming .  The  programs  they  usually  provide,  however,  are  not 
"new"  shows.  Rather,  the  programs  are  simply  additional  episodes  of 
programs  identical  in  format  to  those  on  the  networks 1  daytime 
schedules. —  After  taping  episodes  for  the  network  series,  the  pro¬ 
ducers  may  make  only  sane  minor  alterations  to  the  set,  or  increase 
the  prizes  at  stake  or  may  make  no  changes  at  all  before  videotapping 
episodes  for  first-run  syndication.  This  process  results  in  a  quite 
inexpensively  produced  program  which  has  the  additional  attraction  of 
a  proven  record  of  success,  albeit  in  a  different  daypart. 

Another  important  group  of  producers  of  first-run  syndication 
programs  are  those  whose  primary  efforts  seem  to  be  directed  to  the 
syndication  market.  Although  this  second  group  of  first-run  producers 
occasionally  may  produce  programs  for  the  networks,  these  firms  often 
achieve  substantial  success  in  the  syndication  market  alone.  In  fact, 

V  See  discussion  of  the  economics  of  the  network-supplier  relationship, 
pp.  318  et  seq. ,  infra. 

**/  tlie  ten  most  widely  watched  first-run  syndicated  programs  in 

November,  1977,  four  were  game  shows  which  were  also  on  a  network's 
daytime  schedule  at  the  same  time  and  one  previously  had  been  a 
network  daytime  game  show  series. 
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the  three  most  widely  viewed  syndicated  programs  in  November,  1977 
were  neither  off-network  reruns  nor  variations  of  network  daytime 
programs  but,  rather,  were  first-run  programs  available  only  in  syndi- 

V 

cation.— 

The  fourth  major  group  of  producers  are  certain  advertisers  who, 

acting  by  themselves  or  through  their  advertising  agencies,  produce 

**  / 

and  barter  their  own  syndicated  programs. —  The  advertiser's  purpose 
in  directly  controlling  such  production  is  to  assure  the  program  environ¬ 
ment  in  which  its  commercials  appear  or  to  control  program  costs,  or 
both. 

c.  Foreign  Producers.  Finally,  note  should  be  taken  of  the  role 
of  foreign-produced  programs  because  the  economic  conditions  affecting 
their  distribution  may  vary  from  those  affecting  programs  produced  in 
the  United  States.  To  date,  virtually  all  network  programs  have  been 
produced  in  the  United  States.  Programs  produced  in  other  countries, 
however,  have  become  an  important  source  of  both  syndicated  programming 
and  complaints  from  U.S.  producers.  Some  of  these  programs  appear  on 
U.S.  stations  as  first-run  shews,  although  the  series  v\ore  produced 
originally  for  exhibition  in  foreign  countries,  thereby  enabling  the 


*/  The  three  were  "Lawrence  Welk",  "Hee  Haw",  and  "The  Muppet  Show". 

-  "Lawrence  Welk"  and  "Hee  Haw"  were  prime-time  network  programs 
which  were  dropped  from  the  ABC  and  CBS  schedules  just  before  the 
effective  date  of  the  Prime  Time  Access  Rule.  These  programs  went 
into  syndication  almost  immediately  and  have  continued  to  be 
successful.  Both  of  these  programs  are  produced  by  independent 
producers  who  sell  certain  spots  in  the  program  to  advertisers 
and  then  barter  the  program  to  stations. 

**/  perhaps  the  most  well-known  example  of  this  category  is  the  long- 

—  running  "Wild  Kingdom",  sponsored  by  Mutual  of  Omaha.  This  program 
appeared  as  a  prime-time  network  series  between  1968  and  1971. 
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syndicator  to  offer  the  program  at  a  lower  price.  Production  costs  of 
such  programs  are  thus  analogous  to  those  for  off-network  series,  but 
for  the  U.S.  viewer  the  programs  are  not  repeats.  Other  foreign-pro- 
duced  programs,  such  as  "The  Muppet  Show",  are  produced  principally 
for  first-run  syndication  in  the  United  States,  but  are  alleged  to  be 
less  expensive  than  domestically  produced  programs  because  production 
costs  are  not  as  high  in  foreign  countries. 

2.  Syndicators 

The  second  group  of  participants  in  the  syndication  business  is 
the  syndicators  or  distributors,  those  who  have  the  responsibility  for 
contacting  and  negotiating  with  individual  stations  across  the  United 
States  for  the  exhibition  rights  to  programs.  Usually,  a  syndicator 
obtains  the  right  to  distribute  a  program  from  the  program  producer 

who  owns  it.  In  exchange  for  its  effort  to  distribute  the  program  to 
stations,  the  syndicator  receives  as  a  syndication  fee  a  specified 
percentage  of  the  amount  paid  by  the  station  for  the  exhibition  rights . 

Syndicators  vary  widely  in  both  type  and  size.  Some  syndicators 
produce  as  well  as  distribute  programs.  For  example,  each  of  the 
major  studios  has  a  division  which  is  responsible  for  the  domestic  and 
foreign  syndication  of  the  programs  produced  by  the  studio's  production 
division.  Typically,  these  programs  are  off-network  series,  but  they 
also  may  include  first-run  programs  and  movies.  Similarly,  certain 
station  owners,  including  multi-station  owners  such  as  Metromedia  and 
Westinghause ,  produce  and  syndicate  their  own,  primarily  first-run, 
programs.  The  studios  and  station  owners,  however ,  have  become  involved 
in  syndication  as  an  adjunct  to  their  program  production  operations. 
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Other  companies  devote  much  more  of  their  corporate  energies  to 
the  distribution  of  programs.  These  syndication  companies  range  from 
large,  diversified  corporations  traded  on  the  New  York  Stock  Exchange 
to  small,  family  businesses  operating  out  of  residences.  Among  the 
largest  and  most  prominent  over  the  past  few  years  have  been  Viacom 
International  and  Worldvision  Enterprises,  which  recently  was  acquired 
by  Taft  Broadcasting.  Viacom  and  Worldvision  are  the  current  avatars 
of  the  syndication  operations  previously  owned  by  CBS  and  ABC,  respective¬ 
ly.  With  the  promulgation  of  the  Commission  's  financial  interest  and 
syndication  rules,  CBS  divested  its  syndication  division  and  its  syndica¬ 
tion  rights  in  various  programs  by  spinning  off  a  new  corporation,  Viacom, 
and  transferring  those  rights  to  the  new  corporation.  ABC  accomplished  the 
same  goal  by  selling  its  syndication  rights  to  Worldvision,  a 
partnership  formed  by  several  persons  who  had  been  employed  in  the 
network's  syndication  division.  Since  their  creation,  both  of  these 
companies  have  been  actively  involved  in  increasing  their  inventory  of 
off— network  and  first— run  programs  as  well  as  expanding  their  operations 
into  other  areas,  such  as  program  production.  Viacom  is  a  diversified 
communications  company  with  interests  in  cable  systems,  network  program 
production,  broadcast  stations,  and  a  pay  cable  program  service,  "Show¬ 
time".  Indeed,  according  to  Viacom's  1978  Annual  Statement,  its 
earnings  from  other  sources  substantially  exceeded  its  income  from  pro¬ 
gram  syndication.  Moreover,  both  are  leading  distributors  of  U.S.  programs 


to  foreign  markets. 
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]yfc>re  numerous,  however,  are  the  syndicators  whose  activities  are 
limited  almost  exclusively  to  distributing  programs  and  who  have  the 
rights  to  a  quite  limited  nuirber  of  programs.  Some  of  these  syndica¬ 
tors  distribute  only  one  or  two  programs  and  operate  their  businesses 
out  of  their  residences.  The  inventory  of  programs  distributed  by 
these  syndicators  appears  to  consist  more  of  first-run  than  off-network 
shows.  Those  prime-time  producers  who  do  not  syndicate  their  own 
programs  have  thus  far  typically  sold  the  syndication  rights  to  larger, 
more  sophisticated  corporations  such  as  Viacom.  These  corporations 
usually  offer  a  more  extensive  distribution  system,  often  both 

domestically  and  abroad,  and  are  better  able  to  finance  cash  advances 

•  •  •  */ 

to  the  producer  before  the  program  is  actually  available  for  exhibition. - 
Finally,  there  are  advertisers,  or  more  often  their  agencies,  who 
distribute  bartered  programs  to  stations.  Agencies  such  as  Young  and 
Rubicam  and  Dancer,  Fitzgerald,  Sample  have  organized  separate  subsi¬ 
diaries  whose  sole  function  is  to  handle  the  syndication  of  programs 
sponsored  by  their  clients.  Indeed,  in  seme  cases,  the  agency  also  may 
own  and  produce  the  programs  it  is  bartering. 

3.  Stations 

The  third  group  of  participants  in  the  syndication  market  is  the 
local  broadcast  stations.  An  individual  station's  demand  for  syndicated 
programs  obviously  depends  in  large  measure  on  whether  or  not  it  is 


*/  See  text  pp.  119-24,  infra. 
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affiliated  with  a  network.  Because  an  affiliated  station  receives  most 

of  its  programming  from  the  network,  it  may  require  less  than  six  hours 

of  non-network  programming  for  a  typical  weekday  comprising  18  or  19 

hours  of  air  time.  Not  only  does  an  affiliate  thereby  avoid  the 

necessity  of  a  heavy  investment  in  the  acquisition  of  syndicated  pro- 

*  / 

grams,  it  is  compensated  by  the  network  for  clearing  its  programs.— 
Independent  stations,  by  contrast,  must  purchase  virtually  all  of  their 
programs.  With  the  exception  of  rare  enterprises  such  as  Mobil's  ad 
hoc  networks  and  infrequent  instances  when  an  affiliate  in  the 
market  declines  to  clear  a  network  program  and  it  is  offered  to  an 
independent,  the  unaffiliated  stations  must  look  to  syndicated  and 
locally  produced  programs  to  complete  their  schedules. — 7 

Presently,  the  schedules  of  the  networks  define  both  the  quantity 
and  types  of  programs  each  group  of  stations  needs.  On  a  typical  week¬ 
day,  assuming  a  broadcast  day  of  7:00  A.M.  to  1:00  A.M. ,  an  affiliate 
usually  confronts  three  periods  for  which  the  network  does  not  offer 
programming:  9:00  A.M.  -  10:00  or  11:00  A.M. ,  4:00  or  4:30  P.M.  to 

8:00  P.M.  (except  for  a  one-half  hour  network  news  programs);  11:00  to 
***  / 

11:30  P.M. - '  Moreover,  a  station  may  wish  to  broadcast  more  of  its 


*/  See  Network  Inquiry  Special  Staff,  An  Analysis  of  the  Network- 
Affiliate  Relationship  in  Television  (Preliminary  Report) ,  at 
II-l  et.  seq.  (Oct.  1979) . 

**/  Most  ad  hoc  networks  also  involve  direct  payments  by  producers. 
Operation  Prime  Time  and  similar  ventures  require  participating 
stations  to  pay  for  programs  supplied  on  a  pro-rated  basis  calculated 
to  reflect  the  size  of  the  station's  market.  Mobil's  network  has 
differed  from  other  occasional  networks  by  purchasing  air  time 
directly  from  each  station. 

***/  These  hours,  all  stated  in  terms  of  the  eastern  time  zone,  are 
approximations  of  the  networks'  actual  schedules. 
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own  programs  either  by  extending  the  broadcast  day  or  by  pre-empting 
network  offerings  or  both.  Cn  weekends,  the  networks  usually  offer 
fewer  hours  during  the  broadcast  day ,  although  the  expansion  of  network 

V 

sports  programming  during  the  1970's  has  reduced  the  difference.  Not 
only  does  its  network  supply  the  majority  of  a  typical  affiliate's 
program  needs ,  but  most  affiliates  have  found  it  attractive  to  devote 
substantial  non-network  time  to  locally  produced  news  shows,  rather  than 
syndicated  entertainment  programs. 

Independent  stations  use  many  more  hours  of,  and  invest  far  more 
heavily  in,  syndicated  programs.  Obviously,  this  derives  primarily  from 
the  fact  that  these  stations  lack  a  network  program  source.  In  addition, 
the  strategy  of  many  independents  has  been  to  "counter  program"  syndi¬ 
cated  programs  against  the  local  and  national  news  offerings  of 
affiliated  stations.  This  tactic  often  has  the  effect  of  reducing  the 
hours  of  an  independent's  locally  produced  news  programs  and  concomitantly 
increasing  the  hours  of  syndicated  programs  exhibited.  Thus,  whereas  an 
affiliate  may  purchase  syndicated  programs  to  fill  four  hours  of  a 
typical  week  day,  an  independent  may  purchase  18  hours  to  program  for 
the  same  period. 

B.  Production  of  Syndicated  Programs 

The  usual  processes  employed  in  moving  from  the  initial  concept  for 
a  program  to  the  actual  televising  of  a  series  are  entirely  different 
for  off-network  than  for  first-run  syndicated  series.  Off-network  series, 


V  See  Network  Inquiry  Special  Staff,  supra  p.  117,  n.*,  at  III-7,  8. 
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of  course,  are  produced  initially  for  network  exhibition  and  so  follow 
the  typical  patterns  described  above  concerning  the  development  and 
production  of  network  prime-time  entertainment  series.—  Once  a  series 
commences  production  for  a  network's  prime-time  schedule,  only  the 
length  of  its  run  on  the  network  affects  its  availability  in  syndica¬ 
tion. 

First-run  syndicated  programs  must  follow  different  paths. 

Because  these  shows  are  not  produced  for  initial  network  exhibition, 
alternative  means  of  generating  and  testing  concepts  and  financing 
production  must  be  developed.  The  alternative  means  that  have  arisen 
to  date  have  included  several  important  differences  in  the  manner  of 
distributing  off-network  and  first -run  programs. 

The  following  description,  like  the  earlier  discussion  of  network 
development,  is  not  intended  as  a  narration  of  the  development  of  any 
particular  program.  Rather,  it  is  designed  to  provide  a  general  account 
of  the  issues  that  typically  arise  in  the  syndication  business  and  various 
practices  that  frequently  are  adopted  to  resolve  these  issues. 

1.  Off-Network  Programs 

The  repeat  exhibition  of  network  program  series  by  local  stations 
usually  must  await  the  expiration  of  the  exclusivity  protection  given 
the  network  in  its  contract  with  the  program  producer.  Nonetheless,  the 
producer's  negotiations  and  agreement  with  a  syndicator  very  often  occur 
early  in  the  program  production  process,  sometimes  even  during  the 
program's  development.  Once  a  network  has  agreed  to  purchase  episodes 
of  the  series,  the  producer  likely  will  explore  with  syndicators  the 


*/  See  p.  46  et.  seq. .  supra. 
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possible  distribution  of  the  series  in  foreign  markets.  Because  network 
exclusivity  does  not  prohibit  the  foreign  exhibition  of  the  series 
simultaneous  with  its  first-run  on  U.S.  network,  foreign  distribution 
presents  the  possibility  of  irmediately  returning  revenues  to  the 
producer  to  supplement  the  network  license  fees.  In  addition,  a  pro¬ 
ducer,  especially  one  with  a  successful  history ,  is  often  able  to 
obtain  a  cash  advance  from  a  syndicator  to  be  repaid  out  of  future 
distributions  to  the  producer  from  sales,  foreign  or  domestic,  of 
the  series.  Again,  the  producer  can  use  these  funds  to  offset  pro¬ 
duction  deficits  it  may  be  incurring  during  the  production  of  the 
series  episodes .  Thus ,  a  producer  has  substantial  incentives  to  begin 
negotiating  with  a  syndicator  with  a  foreign  distribution  system  before 
the  series  has  begun  its  initial  network  run.  Further,  although  domestic 
syndication  will  not  ooimence  until  the  network  exclusivity  has 
expired,  the  producer  may  be  able  to  sell  domestic  syndication  rights 
in  advance  of  this  date. 

The  negotiations  between  a  producer  of  a  network  series  and  a  syn¬ 
dicator  are  likely  to  focus  on  four  major  issues:  the  basic  arrangement 
for  dividing  revenue;  the  duration  of  the  syndicator's  distribution 
rights;  the  territory  in  which  the  program  may  be  sold;  and  advances. 

The  basic  revenue  agreement  between  the  syndicator  and  producer  is  likely 
to  be  either  a  "net"  deal  or  a  "gross"  deal.  The  net  arrangement 
involves  a  percentage  deduction  from  the  gross  syndication  revenues  which 
represents  the  syndicator's  distribution  fee.  This  percentage  may  vary 
between  30  and  45  percent  depending  on  the  geographic  area  to  which  the 
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program  is  licensed.  For  example,  the  syndicator  may  receive  30  percent 
of  the  revenues  from  domestic  sales,  40  percent  of  the  revenues  from 
Western  Europe,  and  45  percent  of  the  revenues  from  smaller  or  less 
technologically  advanced  countries .  After  calculation  of  the  distri¬ 
bution  fees,  the  syndicator  deducts  from  the  remaining  revenues  the 
direct  costs  of  distribution  such  as  prints  of  the  episodes  and 
dubbing.  The  remaining  revenues  are  paid  to  the  producer. 

The  gross  arrangement  involves  simply  dividing  the  gross  revenues 
between  the  distributor  and  producer.  Older  this  agreement  the  distri¬ 
butor  usually  receives  between  45  and  55  percent  but  absorbs  most  of  the 
direct  distribution  costs.  This  method  reduces  the  need  for  auditing 
of  the  syndicator  since  the  producer's  share  is  not  dependent  on  the 
amount  deducted  for  direct  costs.  If  the  series  is  successful  however, 
the  net  deal  is  likely  to  give  the  producer  a  greater  share  of  the 
profits. 

The  duration  of  the  syndicator's  distribution  rights  is  also 
often  a  carefully  negotiated  clause.  Syndicators  usually  want  a  very 
long  term,  often  seeking  a  "perpetual"  license.  Producers  desire  to 
grant  a  much  more  limited  term,  both  because  the  series  can  serve  as 
an  unencumbered  asset  to  secure  loans  for  future  production  and  because 
distributors  are  more  likely  to  lose  interest  in  a  series  after  several 
years.  The  parties  often  compromise  somewhere  between  10  and  20  years. 
If,  for  example,  the  term  is  set  at  12  years,  the  syndicator  may  engage 
in  two  major  promotion  efforts  for  the  program,  licensing  the  program 
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to  stations  for  six  year  periods.—  At  the  conclusion  of  the  12  year 
term,  the  syndication  rights  would  revert  to  the  producer. 

A  syndicator  often  seeks  the  right  to  license  the  program  world¬ 
wide.  A  producer,  however,  may  be  reluctant  to  assign  all  of  the 
rights  at  the  outset,  especially  the  domestic  syndication  rights. 

Although,  the  producer  typically  desires  to  exploit  the  foreign  markets 
as  early  as  possible,  it  may  seek  to  retain  domestic  syndication  rights 
at  the  outset  in  the  hope  that  the  success  of  the  series  will  improve 
its  bargaining  position  with  syndicators  as  the  expiration  of  the 
network  exclusivity  approaches. 

The  resolution  of  these  competing  positions  with  respect  to  the 
licensing  territory  obviously  depends  in  large  measure  on  the  bargaining 
strength  of  the  parties.  Moreover,  compromises  are  possible.  A  syndica¬ 
tor  may  accept  a  right  of  first  refusal  of  some  sort  with  respect  to 
the  domestic  syndication  rights.  A  producer  may  hedge  its  reliance  on 
one  syndicator  by  providing  for  the  syndication  rights  for  certain 
geographic  areas  to  revert  after  a  specified  period  if  the  syndicator 
has  been  unsuccessful  in  licensing  the  program  in  those  areas. 

The  fourth  major  topic  of  negotiation  between  producer  and  syndi¬ 
cator  concerns  the  advance  to  be  paid  the  producer.  This  clause  is 
often  very  important  to  the  producer  because  the  advance  nay  be  the 
primary  means  of  financing  the  difference  between  the  production  costs 


V  As  discussed  infra,  off-network  programs  normally  are  licensed  to 
domestic  stations  for  several  years  with  a  specified  number  of 
exhibitions  of  each  episode  during  that  period.  License  periods 
of  five  to  eight  years  are  not  uncommon. 
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of  the  series  and  the  network  license  fees.  The  risk  to  the  syndicator, 
however,  is  substantial  because  often  the  agreement  is  made  at  a  time 
when  the  producer  only  has  a  network  oarrmitment  to  the  first  13  episodes. 

In  addition,  the  syndicator  must  be  conscious  of  the  fact  that  programs 
which  appeal  to  a  U.S.  audience  do  not  always  do  as  well  in  foreign 
markets . 

Nonetheless,  a  syndicator  often  relies  on  revenues  from  foreign 
sales  bo  finance  advances  to  the  producer  during  the  early  stages  of 
the  program's  life.  If  the  producer  assigns  both  foreign  and  domestic 
distribution  rights,  it  is  frequently  able  to  obtain  advances  of 
several  thousand  dollars  for  each  episode,  up  to  $25,000  per  episode 
for  a  half-hour  series  and  up  to  $45,000  for  a  one-hour  series.  Actual 
payment  of  the  advances  may  be  spread  over  a  number  of  months,  both  to 
assure  the  producer's  dependability  as  well  as  to  guard  against  the  early 

network  cancellation  of  the  series,  lloreover ,  staged  payments  enable  the  dis¬ 
tributor  to  use  payments  and  advances  from  foreign  sales  to  finance  the  advance 
The  agreenent  may  also  provide  for  an  escalating  scale  of  payments  to 
the  producer  depending  on  the  number  of  episodes  produced.  As  production 
reaches  each  specified  stage,  the  producer  receives  a  higher  advance  for 
each  new  episode  produced  and  a  retroactive  payment  for  each  of  the 
earlier  episodes.  The  agreement  may  also  contain  a  clause  authorizing 
the  syndicator  to  recoup  earlier  advances  in  the  event  that  the  series 
is  cancelled  before  sufficient  episodes  are  produced  to  permit  non-network 
sales.  In  the  case  of  a  small  independent  producer,  however,  this  clause 
may  provide  little  solace  to  the  syndicator. 
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If  the  program  becomes  successful  on  the  network,  the  syndicator 

may  begin  to  offer  the  series  for  domestic  sales  long  before  the  network 

exclusivity  protection  expires  and  the  program  is  actually  exhibited  by 
*  / 

local  stations.—  These  sales  nay  occur  as  much  as  two  or  three  years 
before  the  series'  availability  date.  Since  contracts  between  stations 
and  syndicators  often  require  a  downpayment  at  the  time  of  execution, 

part  of  the  income  may  also  be  used  to  finance  advances  to  the  pro¬ 
ducer. 

The  foregoing  discussion  outlines  several  of  the  primary  areas  of 
negotiation  between  a  network  program  series  producer  and  a  syndicator. 

The  competing  interests  and  positions  of  the  parties  with  respect  to 
each  of  these  issues,  however,  should  not  overshadow  the  most  important 
fact  about  the  syndication  of  off-network  programs:  The  most  lucrative 
syndication  market,  by  far,  is  the  domestic  market  and  it  is  in  the  mutual 
interest  of  both  syndicators  and  producers  that  the  programs  enjoy  the 
widest  possible  domestic  distribution  at  the  highest  license  fees.  We 
turn,  thus,  to  a  consideration  of  certain  factors  that  may  affect  the 
syndication  success  of  an  off-network  series. 

The  most  important  characteristic  common  to  all  off-network 
syndicated  programs  is  a  successful  run  in  network  prims  time.  Success 
as  a  network  series  is  essential  for  two  reasons.  First,  without  a 
longer- than-average  network  run,  the  series  will  not  provide  enough 
episodes  to  be  saleable  in  domestic  syndication.  Second,  network 

V  See  discussion  p.  149,  infra. 
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prime-time  popularity  serves  as  a  surrogate  measure  of  a  series  1  likely 
success  as  a  syndicated  program. 

The  length  of  the  network  run  of  viable  off-network  syndication 
series  has  varied  widely.  "Star  Trek",  for  example  appeared  on  the 
network  for  three  seasons  and  produced  79  episodes,  whereas  "Bonanza" 
appeared  on  the  NBC  network  for  14  seasons  and  produced  430  episodes. 
Notwithstanding  the  great  variability  among  individual  series,  the 
current  folk  wisdom  of  the  syndication  industry  is  that  a  series  must 
consist  of  at  least  100  episodes  before  it  can  be  exhibited  in 
syndication.  The  premise  of  this  tenet  is  that  syndicated  programs 
are  normally  stripped  by  local  stations,  often  exhibiting  five  or 
more  episodes  of  a  series  each  week.  If  the  series  comprises  100 
episodes,  the  station  can  exhibit  the  program  five  times  each  week 
for  five  months  before  the  cycle  must  begin  again.  Syndicators  and 
station  programmers  believe  that  programs  with  a  shorter  cycle  than 
about  five  months  are  not  very  popular  with  viewers.—'  There  are,  how¬ 
ever,  exceptions  to  this  general  rule,  of  which  "Star  Trek"  is  perhaps 
the  most  dramatic  example.  Producers  and  syndicators  also  have  suggested 
that  there  may  be  an  optimum  number  of  episodes,  although  there  was 
less  unanimity  about  the  figure.  Estimates  ranged  between  approximately 
150  and  220.  The  theory  underlying  this  assertion  apparently  is  that 
stations  do  not  believe  that  their  schedules  require,  and  therefore  are 
reluctant  to  purchase  exhibition  rights  to,  episodes  in  excess  of  seme 
such  maximum. 


*/  One  example  illustrative  of  this  point  is  the  situation  oomedy  "The 
Ghost  and  Mrs.  Muir"  which  appeared  on  the  network  for  two  seasons 
and  comprises  50  episodes.  In  November,  1977,  the  program  was 
exhibited  in  only  five  markets  in  the  United  States. 
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The  100-episode  requirement  translates  into  approximately  a  four 
or  five  year  network  run  under  the  networks'  current  practices  of 
contracting  for  22  to  24  new  episodes  each  year.  A  series  produced 
in  recent  years  must  be  successful  over  a  substantially  longer  period 
in  order  to  accumulate  100  episodes  than  in  the  past  when  the  networks 
oonmonly  ordered  39  episodes  per  season.  Producers  and  syndicators 
have  protested  vigorously  their  ooncem  that  the  recent  tendency  of 
networks  to  cancel  series  which  do  not  establish  themselves  immediately 
as  successful  programs  has  resulted  in  a  significant  decline  in  the 

V 

number  of  programs  which  be  coma  available  for  syndication  each  year.— 
Network  executives  concede  that  certain  long-running  programs  which 
were  not  initially  very  successful  might  not  have  survived  their  first 
season  under  today's  standards,  but  they  contend  that  the  cause  of  the 
more  rapid  cancellations  is  attributable  not  only  to  heightened  network 
competition,  but  also  to  the  enormous  costs  of  program  production. 

Whereas  previously  a  program  might  have  been  permitted  to  play  out  its 
first  season  even  if  it  did  not  attract  a  very  large  audience  during 
the  first  several  weeks,  prime-time  programs  have  became  so  expensive 
that  it  is  usually  more  advantageous  to  the  network  to  cancel  the 

**  / 

series  and  replace  it  with  another  series  with  higher  expected  ratings. — 


V  See  discussion  of  program  "success  rates",  pp.  145-46,  infra. 

**/  Each  network  noted  its  willingness  to  continue  a  series  it  believes 
to  be  exceptional  in  -spite  of  low  ratings.  CBS'  recent  support  of 
"The  Paper  Chase"  in  the  face  of  low  ratings  is  one  of  the  more  oft- 
cited  examples  of  this  policy.  It  should  be  mentioned,  however,  that 
even  a  network's  faith  has  its  limits:  "The  Paper  Chase"  was 
cancelled  at  the  end  of  its  first  season.  Moreover,  recently  the 
networks  occasionally  have  removed  programs  from  their  schedules, 
reworked  the  series  concepts  and  characters,  and  placed  them  back 
on  the  air. 
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The  success  a  series  enjoys  during  its  network  run  does  provide 
stations  with  an  indication  of  the  program's  likely  success  in  syndica¬ 
tion.  Network  oerformance,  however,  does  not  guarantee  success  in 
syndication.  Viewers'  tastes  may  change,  the  kind  of  audience  attracted 
by  the  series  in  prime  time  may  be  unavailable  in  other  dayparts,  or 
the  length  of  the  original  episodes  may  be  unsuitable  for  the  needs  of 
stations  seeking  syndicated  programs.  For  example ,  very  few  off-network 
series  produced  in  black-and-white  do  well  today.  Several  syndicators 
have  mentioned  that  popular  network  action  series  such  as  "Kojak"  and 
"The  Rookies"  have  proven  less  successful  in  syndication,  purportedly 
because  of  the  increased  sensitivity  of  audiences,  and  therefore 
stations,  to  violent  programs.  "The  Carol  Burnett  Show"  was  a  very 
successful  hour  variety  series  on  the  network,  but  it  has  been  re-edited 
into  half-hour  episodes  in  order  to  increase  the  show's  attractiveness 
in  syndication.  Notwithstanding  these  caveats,  a  long  run  on  a  network 
usually  assures  substantial  syndication  revenues  to  the  producer  and 
syndicator  of  an  entertainment  series. 

One  of  the  most  interesting  facts  disclosed  by  our  research  is  +'  it 
to  the  best  of  our  knowledge  no  one  has  ever  produced  additional  episodes 
of  a  prims-time  series  after  its  network  run  has  ended  in  order  to 
accumulate  the  approximately  100  episodes  necessary.  This  fact  alone 
suggests  that  the  production  financing  and  distribution  methods  used  in 
first-run  syndication  differ  significantly  from  the  methods  characteris¬ 
tic  of  the  current  networks.  (These  differences  are  explored-  in  more 
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detail  in  the  next  section,  which  deals  with  first-run  syndication) . 
Moreover,  the  failure  to  produce  any  additional  prime-time  episodes 
for  syndication  underscores  the  importance  attributed  to  the  length 
of  the  network  run  as  a  surrogate  for  syndication  success.  If  a 
network  is  unwilling  to  finance  further  production  of  a  series  for 
prime-time  exhibition,  producers,  syndicators,  and  stations  apparently 
are  also  unwilling  under  current  conditions,  to  assume  the  risk  of 
producing  additional  episodes  of  the  series.  It  is  important,  how¬ 
ever,  to  distinguish  in  this  discussion  between  original  episodes 

produced  to  make  a  series  more  saleable  in  off-network  syndication 
and  original  episodes  produced  for  a  series  to  be  offered  in  first -run 
syndication.  There  are  a  few  examples  of  the  latter,  such  as  "Hee  Haw" 
and  "Lawrence  Welk."  There  are  no  examples  of  the  former. 

2.  First-Run  Programs 

The  production  and  distribution  of  first-run  programs  for  syndi¬ 
cation  reflect  the  attempts  by  producers,  syndicators,  and  stations  to 
fashion  a  system  for  distributing  among  them  the  risk  of  the  enterprise 
entirely  outside  the  established  networking  system.  Typically,  a 
program-  producer  with  a  concept  for  a  syndicated  program  approaches 
one  or  more  syndicators  to  discuss  the  potential  of  the  series. 
Occasionally,  the  producer  will  tape  a  pilot  or  walk-through  to  present 
to  a  syndicator,  but  this  method  obviously  requires  a  much  more  sub¬ 
stantial  investment  by  the  producer,  with  no  guarantee  that  the  invest¬ 
ment  will  be  recouped.  Syndicators  we  have  interviewed  assert  that 
they  have  some  creative  involvement  in  the  development  process,  but 
normally  it  is  very  limited  and  concerned  almost  exclusively  with 
inproving  marketability.  The  key  to  the  continued  development  of  the 

program  is  the  interest  of  the  syndicator  in  selling  the  program  to 
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stations  and  its  willingness  to  advance  or  guarantee  development  and 
production  funds,  in  much  the  same  manner  as  the  networks.  The 
commitment  of  the  syndicator,  in  turn,  is  based,  and  my  be  conditioned, 
on  its  ability  to  obtain  promises  from  stations  to  purchase  the  program. 
The  syndicators  interviewed  asserted  that  a  first-run  program  usually 
does  not  go  into  series  production  until  a  sufficient  number  of  stations 
have  agreed  to  purchase  the  series  to  cover  the  anticipated  production 
costs. 

The  foregoing  discussion  underscores  the  point  that  the  contractual 
negotiations  between  first— run  producers  and  syndicators  concentrate  on 
issues  quite  different  from  the  issues  of  concern  to  off-network  pro¬ 
ducers.  The  duration  of  the  agreement,  for  example,  is  less  important 
because  first-run  programs  usually  have  a  fairly  short  life  span  and 
thus  far  have  retained  little  residual  value  after  initial  exhibition , 
unlike  off-network  series  which  have  often  remained  saleable  after  many 
repeat  exhibitions.  Similarly,  the  geographic  area  of  license  given 
the  syndicator  is  not  a  subject  of  intense  debate  because  foreign 
revenues  play  a  much  smaller  role.  Currently,  first-run  programs 
usually  survive  or  fail  based  on  their  performance  on  domestic  stations. 
Advances,  however,  are  likely  to  be  more  important  to  the  producer 
because  they  are  the  producer's  only  source  of  income  for  production 
prior  to  syndication  of  the  series.  The  key  questions  to  be  resolved 
in  first-run  syndicated  program  contracts,  then,  involve  developmental 
financing.  Will  the  distributor  provide  some  guarantee  to  sell  the 
programs  once  they  are  produced  or  will  the  distributor  offer  only  to 
proceed  after  a  number  of  stations  have  committed  to  purchase  a  group 
of  episodes? 
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A  striking  aspect  of  the  first-run  syndication  market  is  the 
important  role  that  the  network  program  market  continues  to  play ,  not¬ 
withstanding  that  the  networks  do  not  participate  directly  in  the 
business  and  that  the  process  of  developing,  financing,  and  distributing 
programs  for  the  syndication  market  is  quite  different  from  the  network 
model.  The  first-run  syndication  market  has  relied  heavily  on  additional 
original  episodes  of  successful  network  programs  as  daytime  network 
game  shows  have  come  to  increasing  prominence  in  access  period  pro¬ 
gramming.  Moreover,  two  of  the  most  widely-cleared  and  heavily-viewed 
first  run  syndicated  programs  are  continuing  productions  of  network 

shows  that  were  cancelled  immediately  prior  to  the  promulgation  of  the 

*  / 

Prime  Time  Access  Rule.—  One  of  the  most  important  reasons  for  this 

use  of  current  or  previous  network  programs  is  the  stations'  use  of 

network  success  as  a  surrogate  for  syndication  success.  Another  is  the 

more  limited  financial  and  developmental  opportunities  presented  by  the 

comparatively  inefficient  syndication  process. 

Cue  of  the  primary  advantages  of  distributing  programs  on  a  network 

basis  is  that  it  permits  program  acquisition  costs  to  be  spread  among  a 

**  / 

larger  number  of  stations,  and,  thus,  viewers. — '  Further,  under  the 
Commission's  current  allocation  of  frequencies,  the  coverage  of  the 


V  Apparently  these  two  programs,  "Lawrence  Welk"  and  "Hee  Haw"  were  not 
cancelled  because  their  ratings  were  particularly  low,  but  because 
the  networks  believed  the  demographic  characteristics  of  the  audience 
were  not  very  desirable  in  the  networks '  view. 

**/  See,  e.g.,  Network  Inquiry  Special  Staff,  supra  p.  117 ,  n.  *. 


131  - 


unaffiliated  stations  is  far  less  than  that  possessed  by  the  three 
*  / 

networks.—  The  result  of  these  two  circumstances  is  that  the  type  of 
program  produced  for  syndication  usually  is  significantly  less  expensive 
than  the  typical  network  prime-time  series.  Syndicated  programs  usually 
will  not  be  purchased  by  affiliated  stations  for  prime-time  exhibition 
because  they  can  obtain  network  offerings  during  that  time  period. 
Unaffiliated  commercial  stations  do  not  provide  the  same  market  coverage 
and,  therefore,  provide  a  substantially  smaller  base  for  apportioning 
program  costs.  Affiliated  stations  do  exhibit  syndicated  programs 
during  non-prime— time  hours,  but  these  other  dayparts  do  not  generate 
the  same  advertising  revenues  as  prime  time.  Thus,  the  markets  available 
for  syndicated  programs  simply  will  not  support  expensive  programming. 
Moreover,  distributing  individual  tapes  of  programs  to  stations  substan¬ 
tially  increases  the  operating  costs  above  those  for  simultaneous  inter- 
**  / 

connection. — ' 

Accordingly,  lacking  access  to  a  consortium  of  stations  that  con¬ 
sistently  can  support  the  exhibition  of  expensive  dramatic  and  comedic 
program  series,  first- run  producers  have  concentrated  on  the  production 


V  See,  e.g.,  Schuessler,  The  Effect  of  the  Federal  Communications 
Commission's  Spectrum  Management  Policies  Upon  the  Number  of 
Television  Networks  (Preliminary  Report)  (Feb.  1980) . 

**/  Cwen,  Beebe,  and  Manning  estimated  selling  and  other  distribution  costs 
to  amount  to  between  25  and  38  percent  of  all  program  expenses  for 
first-run  programs  in  the  early  1960 's,  as  compared  to  the  networks' 
reported  interconnection  costs  of  12  percent  of  all  expenses.  B.  CVen, 

J.  Beebe,  W.  Manning,  Television  Economics  34,  41-42  (1974).  Obviously, 
because  of  the  age  of  the  data  and  the  subsequent  technological 
developments  in  program  production,  these  estimates  are  useful  primarily 
as  a  rough  guideline. 
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of  less  expensive  program  types.—  As  the  table  below  indicates,  first- 
run  entertainment  programs  tend  to  be  game  and  variety  programs.  The 
table  further  reflects  that  this  tendency  has  become  more  pronounced 
since  1968,  notwithstanding  the  intervening  Prime  Tine  Access  Rule. 


Drama 
1968  6 

1977  2 


Situation 

Oomedies 


First  Run  Syndication 

News  &  Public 

Game  Variety  '  _ Affairs 


Sports  Cartoon 


0  6  14 

2  20  24 


9  7  1 

14  4  0 


Children1 

2 

7 


The  Prime  Time  Access  Rule  was  designed,  in  large  part,  to  overcome 
the  handicaps  facing  the  first-run  syndication  industry  by  presenting  pro¬ 
ducers  with  a  half-hour  of  evening  time  during  which  network  programs 
could  not  be  carried  by  affiliates.  This  has  transformed  the  principal 
methods  of  achieving  success  in  first-run  syndication  and  has  led  to  the 
production  of  particular  types  of  programs  most  suitable  for  that  time 
slot.  The  rule  to  date,  however,  has  not  produced  new  networks  or  new 
types  of  programs  as  much  as  it  has  provided  incentives  to  copy  existing 
inexpensive  network  programs.  An  examination  of  some  of  the  rule's 
effects  is  thus  the  first  step  to  an  understanding  of  the  current  first- 
run  market. 


*/  Recent  exceptions  to  this  assertion,  such  as  Operation  Prime  Time,  have 
depended  very  heavily  for  their  success  on  the  willingness  of  affiliates 
in  many  markets  to  pre-empt  the  network  schedule  for  one  or  two  evenings 
on  an  occasional  basis  (no  more  than  one  program  per  quarter)  .  As  of 
February  1,  1979,  Operation  Prime  Time  counted  71  network  affiliates 
among  the  97  stations  participating  in  its  project. 

**/  This  category  includes  "talk  shows",  such  as  "The  Mike  Douglas  Show" 
and  "The  Merv  Griffin  Show". 
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Among  the  most  important  beneficiaries  of  the  Commission's  Prime 
Time  Access  Rule  have  been  the  producers  of  first- run  syndicated  programs. 
In  1968,  there  were  45  first- run  entertainment  programs  sold  in  syndica¬ 
tion  and  exhibited  regularly  on  U.  S.  stations. By  1977,  this 
.  / 

figure  had  grown  to  73.  -  The  access  rule  obviously  did  not  create  the 
first-run  syndication  business,  but  it  made  available  substantial  station 
time  that  previously  had  been  occupied  by  network  programs.  Prior  to 
the  rule,  first— run  programs  had  been  exhibited  on  affiliated  stations 
during  other  parts  of  the  broadcast  day,  such  as  the  late  afternoon,  and 
on  independent  stations  during  virtually  all  dayparts.  The  rule's 
prohibitions  against  use  of  network  or  off-network  programs  by  affiliates 
in  the  50  largest  markets  forced  these  affiliates  to  produce  their  own 
programs  or  to  exhibit  first-run  syndicated  programs  during  the  access 
period  and  denied  all  affiliates  the  choice  to  exhibit  network  programs. 
The  result  was  to  make  available  for  first-run  programs  a  more  popular, 
and  therefore  more  lucrative,  time  period  on  affiliated  stations  than 
those  programs  had  enjoyed  previously. 

The  heart  of  the  current  first-run  syndication  market  has  conse¬ 
quently  become  the  prime  time  access  period,  and  the  distribution  of 
programs  reflected  by  the  above  table  demonstrates  both  the  success  of 
certain  program  types  in  that  period  and  the  failure  of  others.  Simply 
stated,  the  lesson  of  the  access  period  to  date  has  been  that  situation 
comedies  and  dramatic  series  have  proven  far  less  successful  than  game 
and,  to  a  lesser  extent,  variety  programs.  During  the  past  nine  years, 

V  The  use  of  the  term  "first-run  programs"  in  this  discussion  refers  to 
syndicated  programs,  unless  otherwise  expressly  noted. 

**/  Eor  a  discussion  of  the  programs  excluded  from  these  calculations,  see 
Appendix  E ,  infra. 


many  attempts  have  been  mde  to  produce  oomedic  and  dramatic  programs 
for  the  access  period;  some  actually  have  been  syndicated;  to  the  best 
of  our  knowledge,  none  have  remained  in  production  for  more  than  one 
season.  It  is  difficult  to  attribute  these  failures  to  the  inexperience 
or  lack  of  sophistication  of  the  producers.  For  example,  "Please  Stand 
By,"  one  of  the  nore  recent  situation  comedies  attenpted,  was  produced 
by  Viacom.  Rather,  our  conclusion  is  that  the  relative  success  of 
game  and  variety  shows  and  the  demise  of  situation  comedies  and  dramas 
are  indicative  of  the  underlying  economic  realities  of  access  period 
progr  aiming. 

Advertisers,  syndicators,  and  program  producers  all  agree  that 
the  7:00  to  8:00  time  period  is  difficult  to  program  successfully.  The 
size  and  characteristics  of  the  audience  during  that  hour  differ  signifi¬ 
cantly  from  a  typical  prime- time  audience  in  that  fewer  adults,  especially 
the  key  group  of  women  18  to  49,  are  watching  and  far  me  re  children  are 
in  the  audience.  Thus,  stations  are  faced  with  the  prospect  of  selling 
an  audience  to  advertisers  that  both  is  smaller  in  absolute  size  and 
has  fewer  of  the  most  desirable  viewers  than  one  typically  encounters 
in  prime  time. 

From  the  perspective  of  the  program  producer,  developing  a  program 
for  the  access  period  involves  the  same  problems  inherent  in  any  current 
first-run  syndication  program.  The  producer  must  not  only  create  a  series 
that  will  appeal  to  the  specific  audience  available,  but  also  incur 
substantially  greater  costs  in  the  sale  of  the  program  than  a  network 
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series  involves,  even  though  the  program  very  likely  will  be  seen  on 

*  / 

far  fewer  stations.-'  Instead  of  a  single  contract  with  a  network, 

the  producer  or  syndicator  usually  must  negotiate  a  separate  agreement 

**  / 

with  each  station. —  Moreover,  even  the  most  successful  series  rarely 

are  carried  by  as  many  stations  as  a  typical  network  program.  The 

Arbitron  November,  1977  Syndicated  Program  Analysis  reported  that  only 

3  of  the  most  widely-viewed  first-run  programs  were  aired  by  more  than 
***  / 

150  stations. -  Producers ,  therefore,  generally,  share  the  same 

incentives  as  the  station:  to  develop  a  program  that  is  likely  to 
appeal  to  the  access  period  audience,  but  is  sufficiently  inexpensive 
that  the  production  costs  can  be  recovered  from  sales  to  relatively  few 
stations.  During  the  past  nine  years,  producers  and  stations  have 
discovered  that  game  shews  are  probably  the  most  effective  vehicle  for 
these  needs.  It  appears  to  be  the  program  type  that  best  suits  the 
peculiar  requirements  of  the  access  period  for,  according  to  the  November 


*/  See  Cwen,  Beebe  and  Manning,  supra  p.  131,  n.  *. 

**/  The  exception  to  this  general  rule  is  an  agreanent  executed  with  a 
group  owner  that  licenses  the  program  to  a  number  of  stations. 

***/  Interestingly,  all  three  programs,  "Hee  Haw",  "Lawrence  Welk"  and 
"Wild  Kingdom"  are  bartered.  Perhaps  more  importantly,  each  was 
part  of  a  network's  regularly  scheduled  prime  time  series  until 
1971,  the  year  the  prime  time  access  rule  was  promulgated. 
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1977  Arbitron  survey,  seven  of  the  ten  most  widely  viewed,  half  hour 

*/ 

first-run  syndicated  programs  were  game  shows.— 

We  might  note  in  passing  that  the  networks  were  not  particularly 
novel  in  their  approach  to  progranming  the  7:30  to  8:00  P.M.  period 
prior  to  the  access  rule.  Their  schedules  also  included  game  shows, 
such  as  "The  Dating  Game"  and  "To  Tell  the  Truth"  and  variety  programs 
such  as  "The  Jackie  Gleason  Show"  and  "The  Andy  Williams  Show"  as  well 
as  dramas  and  comedies. 

For  stations,  game  shows  offer  a  relatively  inexpensive  program 
with  a  proven  ability  to  attract  a  relatively  large  share  of  the  audience . 
Indeed,  in  soire  cases,  the  programs  are  virtually  the  same  as  program 
series  that  have  been  or  currently  are  successful  network  daytime  vehicles. 
In  addition,  several  game  shows  are  now  being  offered  on  a  stripped  basis, 
and  scheduling  up  to  five  episodes  per  week.  Thus,  a  station  can  reduce 
its  costs  of  program  acquisition  as  well  as  the  uncertainty  of  its  invest- 


*/  We  have  excluded  from  this  list  the  two  most  widely-viewed  first-run 
programs,  "Hee  Haw"  and  "Lawrence  Welk",  both  of  which  are  one  hour 
variety  programs.  According  to  the  November  analysis,  in  the  top 
fifty  markets  these  programs  were  shown  virtually  exclusively  on 
weekends,  sometimes  during  the  Saturday  access  period  and  sometimes 
not.  Half-hour  programs  appear  to  be  the  standard  fare  for  the  access 
period,  especially  during  the  week.  It  is  unclear  whether  this  is 
the  result  of  stations  scheduling  network  news  during  the  first  half- 
hour  of  the  period,  pursuant  to  one  of  the  rule's  exceptions,  or  the 
stations '  perception  that  two  half-hour  programs  are  more  effective 
in  attracting  and  holding  an  audience  than  a  single  hour  program,  or 
the  differences  in  demographics  between  weekend  and  weekday  audiences, 
or  a  combination  of  all  three. 


-  137  - 


iment  by  the  expedient  of  purchasing  one  series  for  its  entire  weekday 

*/ 

access  programming.— 7 

Not  only  does  the  moderate  expense  of  the  programs  reduce  the 
risk,  and  make  it  possible  for  production  costs  to  be  recovered  with 
a  fairly  modest  nurrber  of  station  clearances,  but  for  those  already 
producing  network  daytime  series  the  cost  of  each  episode  for  syndica¬ 
tion  is  lessened  even  further.  A  producer  simply  tapes  additional 
episodes  for  syndication  during  the  same  session  that  the  network 
episodes  are  being  taped.  Meanwhile,  the  costs  and  risk  of  develop¬ 
mental  financing  have  been  borne  previously  by  the  network. 

Game  shows  have  proven  to  be  the  most  successful  vehicle  in  the 
access  period,  but  one  must  be  careful  not  to  overstate  this  success. 
Clearly,  not  every  game  show  is  successful  nor  is  this  the  only  success 
ful  program  type.  Group  W's  novel  program  "P.M.  Magazine"  has  thrived 
in  many  markets  in  vvhich  it  has  been  introduced  during  the  past  few 
years.  Musical -variety  shows  have  also  been  quite  successful  during 
the  past  nine  years,  even  though  they  usually  are  significantly  mare 
expensive  to  produce  than  game  shows. — -  Moreover,  as  a  gaire  show 
becomes  more  popular  and  therefore  generates  larger  than  average 


V  The  trend  toward  five-day  stripped  programs  appears  to  have  grown 

stronger  during  the  past  few  years.  Telerep,  a  station  representative 
firm,  recently  reported  its  findings  that  98  of  the  150  network 
affiliates  in  the  top  50  markets  presently  strip  programs  in  the 
weekday  acess  period.  In  the  top  100  markets,  223  affiliated  stations 
strip  programs  in  the  access  period  and  72  use  a  "checkerboard" 
strategy  (different  program  on  each  day)  .  Telerep's  analysis  indicates 
that  the  tendency  to  strip  increases  as  the  size  of  the  station's 
market  declines. 

HI/  Musical-variety  shows  are  an  interesting  phenomenon  because  they  very 
often  are  bartered.  For  a  more  detailed  discussion,  see  pp  153-59 
infra.  ' 
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audiences,  stations  can  expect  to  pay  more  to  acquire  it,  irrespective 

of  the  actual  program  production  costs. 

The  reasons  underlying  the  success  of  game  shews  in  the  access 
period  also  suggest  the  explanation  for  the  failure  of  the  other  types 
of  programs.  Programs  typical  of  prime  time  such  as  situation  comedies 
and  action-adventure  or  dramatic  series  are  significantly  more  expensive 
to  produce  than  game  shows,  even  if  done  on  a  less  grandiose  scale  than 
a  prime-time  series.  Despite  many  attempts  during  the  past  nine  years, 
such  programs  have  failed  to  demonstrate  an  ability  to  attract  sufficient 
audiences  to  cover  their  production  expenses.  The  higher  costs  of  trans¬ 
acting  with  stations,  the  more  limited  coverage  available  and  the  less 
favorable  audience  demographics  available  in  the  access  period  virtually 
guarantee  that  the  syndication  market  will  not  produce  network  type  prime 
time  entertainment  fare  for  the  7-8  p.m.  slot.  Perhaps  the  trend  toward 
stripping  will  enable  dr aim  tic  or  comedic  serialized  programs  to  compete 
more  successfully  in  the  access  period,  although  the  experience  to  date 
with  game  shows  suggests  that  daytime  soap  operas  rather  than  prime-time 
series  are  more  likely  to  provide  the  model,  creative  and  economic,  for 
such  programs.  Stripping  may  permit  a  producer  to  take  advantage  of 
scale  economies  that  result  from  producing  more  episodes  and  to  reduce 
per-episode  transaction  costs  in  distributing  the  program. 

Notwithstanding  the  presence  of  other  program  types  in  the  access 
period  and  the  possibility  that  a  new  program  type  such  as  a  serialized 
drama  may  prove  successful,  our  conclusion  is  that  the  set  of  common 
incentives  that  resulted  in  the  dominance  of  game  shows  in  the  access 
period  will  continue  to  foster  their  success.  Simply  stated,  no  other 
program  format  has  proven  as  successful  in  this  time  period  carved 
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from  the  network  schedules  and  supplied  by  the  more  expensive  syndication 

*/ 

method  to  fewer  numbers  of  stations.— 

Despite  the  importance  of  the  access  period  to  the  first-run  syn¬ 
dication  market,  first-run  programs  are  exhibited  in  other  dayparts. 
Syndicated  programs  exhibited  during  these  less  lucrative  hours  on 
occasion  appear  to  be  directed  to  a  particular  segment  of  the  potential 
audience,  rather  than  the  broadcast  possible  audience.  The  content  of 
these  programs  varies  widely.  They  include  programs  developed  around 
particular  types  of  music,  such  as  "Soul  Train",  or  religious  messages, 
such  as  "700  Club",  or  even  education  formats,  such  as  "Medix".  The 
presence  of  these  program  offerings  and  their  placement  on  station 
schedules  suggest  that  first-run  syndication  does  provide  programs 
which  would  not  be  offered  by  the  networks,  but  the  programs  are  un¬ 
likely  to  be  shown  during  the  most  desirable  time  periods  because 
stations  can  generate  more  income  from  programs  appealing  to  wider 
audiences.  Talk  shows,  for  example,  have  become  a  common  program  offering 
by  affiliates  during  their  important  non-network  dayparts  of  morning 


V  One  of  the  more  innovative  attempts  to  introduce  different  programming 
to  prime  time  access  is  Operation  Prime  Time's  "dual-form"  project. 

The  primary  purpose  behind  the  formation  of  Operation  Prime  Time  was 
to  provide  an  alternative  source  of  network-quality  entertainment 
programs.  The  premises  of  its  dual-form  project  are  that  network 
affiliates  must  participate  in  the  project  in  order  for  the  cost  of 
the  programs  to  individual  stations  to  be  reasonable  and  that  affiliates 
are  not  likely  to  preempt  network  prime-time  programs  for  more  than  one 
OPT  offering  each  quarter.  Accordingly,  OPT  has  developed  six  projects 
and  produced  at  least  one  which  can  be  exhibited  by  a  station  either 
as  a  made-for  television  movie  or  a  series  of  half-hour  episodes.  The 
theory  is  that  independent  stations  will  be  interested  in  the  productions 
as  movies  because  of  their  desire  for  first-run,  prime-time  programs  and 
affiliates  will  be  interested  in  the  productions  as  episodic  programs 
because  of  their  desire  for  network-quality  access  programs.  The  six 
projects  are  experiments  to  determine  if  the  theory  is  correct.  See  pp.  161- 
16 IE,  infra. 
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(9:00  to  10:00  or  11:00  A.M.)  and  early  fringe  (4:00  to  6:00  P.M.) 
periods.  Independents  also  often  use  talk  shows  as  well  as  game  shows 
and  other  series  typical  of  affiliate  access  programming  to  complete 
their  prime-time  schedules.  These  programs,  although  arguably  oriented 
to  narrower  audiences  than  typical  network  prime-time  programs,  have 
a  broader  appeal  than  a  "Soul  Train". 

Perhaps  the  most  dramatic  developments  in  the  syndication  business 
during  the  past  decade  have  been  the  attempts  to  use  more  sophisticated 
techniques  in  distributing  programs.  The  goal  of  these  projects  is  to 
take  advantage  of  certain  efficiencies  that  derive  from  a  form  of  net¬ 
work  distribution  of  a  limited  schedule  of  programs.  The  three  most 
serious  efforts  in  entertainment  programming  in  recent  years  have  been 
Operation  Prime  Time,  the  Mobil  Showcase  Network,  and  the  Program  Develop¬ 
ment  Group. 

C.  Distribution  of  Syndicated  Programs 

At  present,  the  three  commercial  networks  finance,  evaluate,  and 

select  programs,  organize  them  into  substantially  full-time  schedules, 

sell  advertising  spots  within  the  programs  to  national  advertisers,  and 

offer  the  programs  to  affiliated  stations  reaching  every  market  in  the 

United  States,  primarily  by  simultaneously  interconnecting  the  stations. 

This  system  provides  significant  advantages  to  all  participants  in  the 
*/ 

process.—  For  the  program  supplier,  the  network  system  offers  a 
guaranteed  license  fee  for  each  episode  as  well  as  the  administrative 
convenience  of  accomplishing  national  distribution  of  the  program  with 
the  execution  of  a  single  contract.  From  the  perspective  of  the  affiliated 


*/  See  Network  Inquiry  Special  Staff,  supra  p.  117,  n.  *  at  Section  IV. 
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station,  the  network  offers  a  complete  line-up  of  prime-time  programs, 
substantial  amounts  of  programming  during  other  dayparts,  valuable 
advertising  spots  adjacent  to  network  programs,  the  advantages  that 
derive  from  a  centralized  schedule  decisions  such  as  audience  flow  from 
one  program  to  another  and  cross-promotion  of  the  programs  on  the 

*/ 

schedule,  and  direct  monetary  compensation  for  program  clearances.— 

An  examination  of  the  process  for  distributing  syndicated  programs 
underscores  both  the  efficiencies  obtained  from  a  network  distribution 

system  and  the  additional  difficulties  and  costs  confronted  in  syndica- 

**/ 
tion. — 7 

1.  Sales  Methods 

The  distribution  of  both  first-run  and  off-network  syndicated 
programs  basically  involves  the  execution  of  separate  agreements  with 
individual  stations,  each  in  a  different  market.  There  are  occasional 
exceptions  to  this  typical  process,  such  as  an  agreement  with  a  multi¬ 
ple  station  owner.  But  the  distribution  of  virtually  every  successful 
syndicated  program  is  the  product  of  scores  of  individual  agreements  with 
broadcast  outlets.  In  syndication,  the  distribution  function  is  assumed 
by  the  syndicator  vhich  nay  be  either  the  program  producer  itself  or  a 
separate  entity. 


*/  This  is  not  to  suggest  that  the  network's  relationships  with  its 
suppliers  and  its  affiliates  are  untroubled.  We  have  discussed  in 
other  sections  of  this  report  as  well  as  in  earlier  preliminary 
reports  the  areas  of  dispute.  Nonetheless,  it  is  beyond  debate 
that  both  program  suppliers  and  stations  derive  substantial  benefits 

from  the  current  network  system. 

**/  This  discussion  does  not  address  the  process  of  bartering  programs  in 
syndication  which  is  treated  pp.  153-59,  infra. 
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Syndicators  rely  primarily  on  two  methods  for  contacting  stations. 
The  more  important  is  an  individual  approach  to  each  station  by  employees 
of  the  syndicator.  Syndication  companies  usually  assign  responsibility 

to  their  sales  people  on  a  geographic  basis.  These  individuals  maintain 

regular  contacts  with  stations  within  their  designated  areas  both  by 

telephone  and  personal  visits.  These  contacts  are  intended  to  make 

the  stations  aware  of  the  programs  available  from  the  syndicator  and  to 

inform  the  sales  persons  about  the  likely  program  needs  of  the  stations. 

The  second  method  for  marketing  programs  has  emerged  with  the 

growing  importance  of  the  annual  convention  of  the  National  Association 

of  Television  Program  Executives  ("NATPE")  .  The  express  purpose  of  the 

convention  is  to  provide  a  forum  for  station  program  managers  from 

stations  around  the  country,  both  independents  and  affiliates,  to 

discuss  common  problems.  The  meeting,  however,  has  become  the  most 

important  opportunity  for  syndicated  distributors  en  masse  to  display 

their  available  programs  to  the  assembled  program  managers .  This 

occasion  may  be  especially  useful  to  managers  of  stations  located  in 

smaller  markets  because  they  are  not  always  canvassed  by  every 
*/ 

syndicator.— 


*/  People  in  the  industry  differ  as  to  exactly  how  much  business  actually 
is  conducted  at  the  convention .  Some  assert  that  program  contracts 
executed  at  NATPE  are  the  results  of  deals  made  prior  to  the  convention . 
Formal  agreements  are  delayed,  in  part,  to  convince  station  management 
that  attending  a  convention  in  such  remote,  austere  locales  as  Las 
Vegas  or  San  Francisco  is  a  worthwhile  investment  for  the  stations . 
Others  contend,  however,  that  serious  negotiating  does  occur,  especially 
with  stations  in  smaller  markets. 
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Although  an  industry  gathering  such  as  the  NATPE  convention  re¬ 
duces  the  time  and  expense  necessary  to  contact  individual  stations 
scattered  across  the  country,  the  uncertainty  of  how  many  stations 
will  purchase  a  program  remains.  Moreover ,  the  convention  does  not 
obviate  the  necessity  for  negotiating  prices  and  other  contract  terms 
for  each  program  with  each  station  individually. 

2.  Prices 

Obviously,  the  most  Important  part  of  the  contract  negotiated 
between  a  syndicator  and  a  station  is  the  license  fee  for  the  program. 
Typically,  the  syndicator  will  approach  the  leading  station  in  the 
market  and,  if  unsuccessful,  offer  the 'program  in  descending  order 
to  other  stations  in  the  market.  Moreover,  the  very  first  sale  is 
often  made  in  one  of  the  top  three  markets,  especially  New  York,  and 
that  price  is  then  used  as  an  indicator  of  the  expected  fees  in  other 
markets.  Recently,  however,  at  least  a  few  syndicators  have  begun  to 
use  an  auction  format  to  license  off-network  series.  Under  this  method, 
the  syndicator  announces  a  floor  price  for  the  series  in  a  particular 
market  and  solicits  closed  bids  from  all  of  the  stations  in  the  market. 
We  are  unaware  of  any  use  of  the  auction  format  in  selling  first-run 
series . 

Not  surprisingly,  prices  for  both  off-network  and  first-run  pro¬ 
grams  vary  widely  among  different  local  markets.  The  license  fees  for 
both  program  categories  are  affected  by  a  number  of  factors,  including 
the  size  of  the  potential  audience  in  the  market,  the  proven  popularity 
of  the  series,  the  time  of  exhibition,  and  the  number  of  stations  in  the 
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market,  especially  independent  VHF  stations.  It  is  difficult,  how¬ 
ever,  to  compare  license  fees  of  off— network  programs  with  first— run 
prices  because,  as  discussed  below,  other  contract  clauses  differ 
significantly. — '  In  addition,  the  Commission  likely  has  affected 
the  prices  for  syndicated  programs  by  promulgating  the  access  rule. 

The  rule  obviously  increased  the  demand  for  first -run  programs  by 
creating  an  early  evening  period  of  at  least  one-half  hour  each  day 
during  the  week  when  affiliated  stations  in  the  top  fifty  markets 
have  no  alternative  but  to  exhibit  first-run  or  locally  produced  pro¬ 
grams.  Similarly,  the  rule  has  authorized  independent  stations  to  be 
the  exclusive  sources  of  off-network  programs  in  the  top  50  markets 
during  the  access  period,  thereby  enabling  these  stations  to  obtain 

***  / 

larger  market  shares  during  this  time  than  they  otherwise  would  have. - - 

The  consequence  of  restricting  the  suppliers  from  whom  an  affiliate  can 
purchase  a  program  and  giving  independent  stations  a  competitive  edge 
in  program  choices  is  almost  necessarily  to  increase  the  prices  for 
both  first -run  and  off-network  programs. 

The  popularity  of  a  first-run  program  can  be  translated  relatively 
quickly  into  a  higher  license  fee  for  the  producer  because  contracts 
with  stations  for  these  programs  are  virtually  always  limited  to  a  one 
year  term.  This  enables  the  syndicator  to  evaluate  the  success  of  the 


V  See  pp.  378-90,  infra. 

**/  See  pp.  149-51,  infra. 

***/  See,  e.g.,  Carmody,  The  Washington  Post,  Apr.  10,  1980,  at  F  14,  col.  4. 
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series  in  each  market  and  to  adjust  the  license  fee  for  the  next  year 

accordingly.  Some  syndicators  reportedly  attempt  to  determine  the 

prices  of  advertising  spots  charged  by  a  station  in  arriving  at  their 

proposed  license  fees.  Contracts  for  off-network  exhibition  rights 

usually  have  a  longer  term  than  one  year,  but  the  prices  paid  by 

stations  recently  for  certain  off-network  series  have  been  remarkable. 

The  most  dramatic  examples  are  well-known.  Earlier  we  discussed 

V 

reports  concerning  the  successful  syndication  of  "All  in  the  Family."— 

Other  long-running  programs  such  as  "The  Mary  Tyler  Moore  Show," 

"Sanford  and  Son,"  and  "Happy  Days"  are  also  reported  to  be  gamering 

license  fees  in  excess  of  $30,000  per  episode  in  the  New  York  and  Los 

Angeles  markets ,  as  compared  to  the  previous  known  record  of  $15,000 

**  / 

per  episode  for  the  New  York  rights  to  "Bewitched". —  It  should  be 
noted,  however,  that  contracts  for  the  exhibition  of  off-network  series 
typically  extend  over  several  years  and  license  more  than  one  showing 
of  each  episode.  It  is  not  unconmon  for  a  station  to  acquire  a  license 
to  exhibit  six  to  eight  runs  of  the  series  over  seven  or  eight  years. 

In  part,  the  unprecedented  license  fees  reflect  the  fact  that, 
at  least  during  the  past  decade,  few  network  entertainment  series  have 
remined  on  the  air  for  a  sufficient  number  of  years  to  be  syndicated. 
Because  of  the  frequency  and  urgency  with  which  parties  have  complained 
about  the  paucity  of  network  series  that  eventually  are  syndicated,  a 


*/  See  p.  98,  supra. 


**/  See,  e.g.,  Advertising  Age,  Mar.  5,  1979  §2. 
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relatively  simple  statistical  analysis  of  this  issue  might  be  instructive. 
Using  data  from  the  1972-73  and  1973-74  television  seasons,  we  determined 
the  probabilities  that  a  series  introduced  in  one  of  those  seasons 
would  be  retained  by  the  network  for  each  of  the  succeeding  four  seasons. 

As  the  table  indicates,  we  calculated  the  probability  that  a  new  series 
would  be  renewed  for  a  second  season  to  be  .3  or  3  out  of  10.  More  to  the 
point,  we  calculated  the  probability  that  a  new  series  introduced  in  one  of 

the  two  seasons  would  be  renewed  for  a  fifth  season  to  be  only  .17  or 

approximately  1  out  of  6.  For  a  series  that  was  renewed  for  a  second 
season,  however,  its  chances  of  reaching  a  fifth  season  improved  signi¬ 
ficantly  to  .57  or  better  than  1  out  of  -2. 


*/ 

Life  Spans  of  Prime-Time  Network  Series- 
Probability  of  Reaching  Season  n 


Season  of  Exhibition 

Second 

Third 

Fourth 

Fifth 

First 

.3 

.25 

.22 

.17 

Second 

X 

.83 

.72 

.57 

Third 

X 

X 

r-' 

00 

• 

.67 

Fourth 

X 

X 

X 

.77 

(x  =  1.00) 


V  The  probabilities  were  calculated  from  information  submitted  by  the 
networks  to  the  Network  Inquiry.  Our  sample  of  new  programs  consists 
of  all  programs  not  previously  exhibited  in  the  seasons  1972/73  and 
1973/74.  The  sample  size  is  59  programs,  the  network  probability 
was  calculated  as  the  relative  frequency  with  which  programs  in  any 
given  season  of  exhibition  survive  to  a  particular  future  season. 
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The  high  license  fees  for  off-network  series  also  reflect  the 

increase  in  advertising  dollars  spent  in  the  national  and  local  spot 

markets  and  the  improvement  in  the  ability  of  independent  stations  to 

obtain  a  substantial  portion  of  those  advertising  dollars.  In  recent 

years,  as  advertising  demand  and  the  prices  for  the  limited  number  of 

network  commercial  spots  have  increased  rapidly,  national  advertisers 

have  devoted  more  resources  to  the  national  spot  market.  Spending 

has  been  concentrated  in  the  top  fifty  television  markets ,  because 

those  markets  account  for  approximately  67  percent  of  the  total 

national  television  audience.-7  The  most  direct  beneficiaries  of 

this  increased  advertiser  demand  have  been  the  local  stations ,  both 

**  / 

affiliates  and  independents. —  The  indirect  beneficiaries  have  been 
the  producers  and  syndicators  of  off-network  series  because  the  addi¬ 
tional  advertising  revenues  make  these  programs  more  valuable  to  stations. 

Independent  stations  have  been  able  to  gamer  a  substantial  share 
of  the  added  revenues  as  they  have  demonstrated  an  ability  to  compete 
successfully  with  affiliates  during  certain  periods  of  the  broadcast 
day,  especially  between  approximately  5:00  and  8:00  P.M.  E.S.T.  Inde¬ 
pendent  station  programmers  often  refer  to  this  period  as  their  prime 
time  and  schedule  their  most  popular,  and  expensive,  off-network 


*/  See  Network  Inquiry  Special  Staff,  supra  p.  117,  n.  *  at  1-4,  In  1977, 
the  top  fifty  markets  accounted  for  more  than  70  percent  of  total 
broadcast  station  revenue.  Federal  Communications  Commission,  TV 
Broadcast  Financial  Data  -  1977. 

**/  Independent  stations  are  concentrated  in  the  top  fifty  markets. 

80  independent  stations  are  located  in  the  top  fifty  markets  and 
13  independent  stations  are  located  in  the  remaining  150  markets. 
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programs  during  these  hours.  These  stations  view  this  as  counter  pro 
gramming,  to  offer  viewers  an  alternative  to  local  and  national  news 
and  first-run  syndicated  programs  usually  telecast  by  affiliates  during 
the  sane  period.— ^  A  key  ingredient  in  this  strategy  is  the  Commission  s 
Prime  Time  Access  Rule  which  not  only  prohibits  affiliates  in  the  top 
fifty  markets  from  clearing  network  offerings  between  7:00  and  8:00 
P.M. ,  except  for  news  and  certain  other  program  types,  but  also  bans 
their  exhibition  of  off— network  programs. 

The  success  of  the  independents  is  suggested  by  the  improvement  in 
the  profitability  of  these  stations.  In  1973,  88  independent  stations 

icic  / 

reported  broadcast  income  of  $6.7  million. —  In  1978,  101  independent 

■kk-k  / 

stations  reported  broadcast  income  of  $154.3  million. -  Controlling 

for  inflation  and  the  increase  in  the  number  of  stations,  these  figures 
indicate  that  average  station  profits  rose  more  than  ten-fold 
between  1973  and  1978. 

This  is  by  no  means  to  say  that  independent  stations  have  been 
the  exclusive  purchasers  of  off-network  programs.  Affiliates  also  buy 
the  rights  to  these  programs  for  exhibition  primarily  during  the  late 
afternoon  (4:00  to  5:00  or  6:00  P.M.)  and  early  morning  (9:00  to  10:00 
or  11:00  A.M.)  .  What  we  do  suggest  is  that  the  increased  ability  of 


*/  Affiliates  often  exhibit  off-network  programs  during  the  early  part 
of  this  fringe  time  (e.g.,  5:00  -  6:00  P.M.). 

**/  Federal  Communications  Commission,  40th  Annual  Report  at  124-6. 

***/Federal  Communications  Commission,  TV  Broadcast  Financial  Data  -  1978 
Table  3. 
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independent  stations  to  compete  with  affiliates  for  off-network  programs 
is  an  important  cause  of  the  unparallelled  license  fees  being  paid  for 
these  programs. 

As  demand  for  commercial  time  on  both  affiliates  and  independents 
has  increased  and  as  independents  have  become  stronger  competitors  with 
affiliates,  the  competition  among  stations  for  off-network  fare  has 
become  so  intense  that  a  form  of  "futures"  market  has  recently  developed. 
Programs  which  have  been  enormously  successful  on  the  networks  are 
being  offered  in  syndication  long  before  the  episodes  are  actually 
available  for  exhibition.  The  popular  Paramount  series  "Laveme  & 
Shirley,"  for  example,  was  being  sold  in'  syndication  more  than  two  years 
before  its  Fall,  1981  availability  date.  Both  syndicators  and  station 
executives  agree  that  the  pre-sale  of  syndication  rights  is  a  risky 
venture,  capable  of  backfiring  on  either  party.  Nonetheless,  syndica¬ 
tors  apparently  believe  that  the  advantage  of  selling  the  series  while 
it  is  still  a  network  hit  outweighs  the  risks  of  an  uncertain  inflation 
rate  or  the  loss  of  even  higher  fees  if  the  series  becomes  even  more 
successful.  Similarly,  station  executives  apparently  are  willing  to 
commit  substantial  resources  years  in  advance  lest  a  competing  station 
acquire  the  rights  to  the  series. 

3.  Other  Contract  Terms 

License  fees  constitute  only  one  term  that  must  be  negotiated 
between  syndicators  and  stations.  Other  clauses  which  are  typical  of 

these  contracts  at  present  differ  markedly  between  off-network  and  first- 
run  programs.  As  noted  earlier,  contracts  for  off-network  series  usually 

extend  over  several  years,  often  up  to  seven  or  eight.  First-run 
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contracts,  however,  are  almost  invariably  limited  to  one  year.  The 
off-network  contracts  also  usually  license  more  than  one  exhibition 
of  each  episode,  often  six  or  more.  In  some  cases,  these  contracts 
license  an  unlimited  number  of  runs  over  the  term  of  the  agreement. 
First-run  contracts  usually  contemplate  a  limited  nurrber  of  repeat 
exhibitions  of  the  current  year's  original  episodes.  For  example, 
it  is  not  uncommon  for  a  first-run  contract  to  provide  for  39 
original  episodes  and  repeat  exhibitions  of  13  of  those  episodes. 

Another  significant  difference  in  terms  concerns  the  distribution 
of  the  actual  films  or  tapes.  Because  of  the  length  of  the  license 
period  and  the  number  of  exhibitions  authorized,  syndicators  of  off- 
network  programs  often  permit  stations  to  maintain  a  library  of  all 
of  the  episodes  for  the  term  of  the  contract.  First-run  program  agree¬ 
ments,  by  contrast,  usually  obligate  the  station  to  pay  for  the  ship¬ 
ment  to  it  of  a  master  tape  of  each  episode.  The  station  makes  a 
duplicate  of  the  tape  and  forwards  the  master  collect  to  another  station 
designated  by  the  syndicator.  After  the  station  e>dribits  the  episode, 
the  duplicate  is  erased  and  an  affidavit  attesting  to  the  exhibition 
and  erasure  is  sent  to  the  syndicator.  This  method  of  distribution  is 
commonly  kncwn  as  "bicycling." 

These  three  terms,  those  conoeming  the  duration,  the  nurrber  of 
exhibitions  authorized,  and  the  handling  of  the  actual  film  or  tapes 
are  the  most  important,  aside  from  the  license  fee  clause.  The  re¬ 
maining  terms  in  typical  off-network  and  first-run  contracts  consist 
of  numerous  boiler-plate-provisions  relating  to  issues  such  as  indemni¬ 
fication  of  the  distributor,  responsibility  for  loss  of  or  damage  to 
the  films,  exclusivity  within  the  station's  broadcast  area,  and 
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remedies  of  the  distributor  if  the  station  breaches  the  agreement.  These 
terms  do  not  differ  materially  between  off-network  and  first-run  series. 
4.  Alternatives  to  Syndicated  Programs 

The  increased  prices  for  both  first-run  and  off-network  have 

encouraged  stations  to  examine  the  alternative  of  expanded  in-house 

production  more  closely.  Group  W's  "P.M.  Magazine/Evening  Magazine" 

represents  something  of  a  hybrid  of  syndicated  programming  and  local 

*  / 

productions  and  has  been  quite  successful.—  Although  the  invest¬ 
ment  of  the  station  in  equipment  and  personnel  for  local  production 
is  substantial,  "P.M.  Magazine"  has  become  a  very  popular  program. 

At  this  writing,  stations  in  nine  of  the  top  ten  markets  have 

**  / 

contracted  to  participate  in  Group  W's  cooperative  venture. — 


*/  "Evening  Magazine"  was  the  original  title  of  the  program  which  began 
as  a  Group  W  production  for  its  owned  stations.  Each  station  produced 
a  half-hour  program  for  its  own  weekday  access  period.  Westinghouse 
discovered  that  some  segments  were  being  duplicated  and  some  segments 
produced  by  one  station  would  work  well  for  the  other  stations. 
Accordingly,  each  Group  W  station  went  to  a  system  of  producing  two- 
thirds  of  each  program  locally  and  obtaining  one-third  from  segments 
produced  by  other  Westinghouse  stations.  This  format  has  been  adopted 
in  the  syndicated  version,  "P.M.  Magazine."  In  order  to  participate 
in  the  Westinghouse  venture,  stations  are  required  to  satisfy  very 
specific  requirements  established  by  Group  W  concerning  cameras, 
moble  units,  personnel,  and  other  production  essentials  as  well  as 
the  length  of  segments,  use  of  graphics,  and  similar  standardized 
formats . 

**/  Three  of  these  nine  stations  are  owned  by  Westinghouse  (WBZ -Boston; 
KYW-Philadelphia ;  KPIX-San  Francisoo_.  Interestingly,  independents 
in  the  top  two  markets  (WNEW-New  York  and  KTTV-Los  Angeles)  have 
signed  to  become  part  of  the  "P.M.  Magazine"  cooperative.  These  are 
the  first  independents  to  participate,  because  the  program  has  been 
used  exclusively  as  an  access  program  when  independents  typically 
exhibit  off-network  reruns.  Absent  the  participation  of  these 
stations,  however,  it  is  unlikely  that  Group  W  would  have  penetrated 
the  top  three  markets  because  all  of  the  affiliated  stations  in  those 
markets  are  owned  and  operated  by  the  networks.  None  of  the  network 
0  and  0's  has  indicated  any  interest  in  becoming  involved  in  "P.M. 
Magazine. " 
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"P.M.  Magazine"  is  an  ambitious  undertaking,  combining  features  of  both 

first-run  syndication  and  local  production.  Its  success  may  prove  a 

further  spur  toward  increased  local  production  for  the  access  period  in 

*/ 

the  face  of  expensive  first-run  and  off-network  alternatives.— 

In  examining  the  current  structure  of  the  syndication  business, 
it  is  instructive  to  note  the  important  differences  between  syndicated 
and  network  distribution.  In  the  absence  of  network  involvement  in 
program  development,  the  station  must  evaluate  the  programs  available 
and  organize  them  into  an  effective  schedule.  Moreover,  the  station 
must  negotiate  for  each  program,  and  assume  the  risk  of  its  program 
decisions  by  investing  its  resources  to  obtain  the  programs.  Some 
of  the  persons  interviewed  contended  that  the  trend  toward  access 
stripping  is  fostered  by  the  affiliates'  discomfort  in  their  role  as 
programmers.  By  stripping  a  program,  a  station  both  reduces  the 
transaction  costs  associated  with  scheduling  decisions  and  negotiating 
more  deals  for  more  series  and  reduces  its  risk  and  uncertainty  by 
exhibiting  the  same  proven  product  night  after  night. 

As  noted  earlier,  the  program  producer  also  confronts  costs  and 
uncertainties  in  syndicating  first-run  and  off-network  program  that 
are  not  present  in  a  network  deal.  For  both  program  categories,  the 
producer's  success  depends  upon  negotiating  favorable  contracts  with 
numerous  individual  stations,  rather  than  one  network  contract.  Moreover, 
the  producer  or  syndicator  whom  the  producer  employs  must  absorb  all  of  the 


V  See  Broadcasting,  Feb.  18,  1980,  at  68-9. 
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substantial  costs  involved  in  distributing  the  program  to  the  various 
broadcast  outlets. 

Notwithstanding  these  problems  in  syndicated  distribution,  there 
has  not  been  a  serious  attempt  to  develop  network-distribution  systems 
during  periods  that  are  usually  occupied  by  syndicated  programs ,  such 
as  the  access  period.  One  possible  reason  for  this  is  that  the  high 
cost  of  interconnection  on  an  occasional  basis  presents  a  substantial 
barrier  to  forming  a  network  for  one  half-hour  each  evening.  But 
this  barrier  is  likely  to  erode  substantially  as  local  broadcasters 

acquire  satellite  earth  stations  and  programs  can  be  distributed  by 

•  *  / 

satellite.-  A  second  possibility  is  that  the  costs  of  other  net¬ 
working  functions,  such  as  establishing  a  sales  office  to  sell  adver¬ 
tising  and  maintaining  an  inventory  of  programs  to  replace  unsuccess¬ 
ful  ones  my  be  too  large  to  incur  when  only  a  simple  half-hour  is 
being  programmed  since  some  of  these  costs  are  not  related  directly 
to  the  hours  of  programming  offered.  Costs  which  another  network 
my  allocate  over  several  hours  of  programming  must  be  allocated  over 
a  much  briefer  period. 

D.  Bartered  Programs 

The  description  of  syndication  to  this  point  has  concentrated 
exclusively  on  programs  which  are  distributed  to  stations  in  exchange  for 
a  license  fee.  Some  syndicated  programs,  however,  are  distributed  to 
stations  by  bartering  the  exhibition  license  in  exchange  for  advertising 
time  on  the  stations.  Basically,  there  are  three  types  of  bartering: 

*/  See,  e.g.,  Network  Inquiry  Special  Staff,  Video  Interconnection 
(preliminary  report)  (March,  1980) . 
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1)  true  barter;  2)  time  banking;  and  3)  barter  by  the  program  producer. 
True  barter  typically  involves  the  distribution  of  a  program  which 
already  contains  a  certain  number  of  commercial  announcements  as  well 
as  a  certain  number  of  unfilled  commercial  spots.  The  program  is 
distributed  by  the  advertiser  or,  more  frequently,  by  the  advertiser's 
agency  which  also  may  produce  the  program.  If  the  station  agrees  to 
exhibit  the  program,  the  advertiser  is  compensated  by  having  its 
commercials  aired.  The  station  also  obtains  the  right  to  sell  the 
remaining  available  spots  and  retain  all  the  income. 

Time  banking  involves  the  same  distribution  system,  except  that 
the  program  does  not  contain  any  commercial  inserts .  Instead ,  the 
station  agrees  to  place  the  advertiser's  commercials  at  specified  times 
in  other  programs.  The  station,  then,  can  sell  all  of  the  commercial 
spots  in  the  bartered  program,  but  still  does  not  make  a  direct  payment 
for  the  exhibition  license. 

Bartering  by  the  program  producer,  like  true  barter,  involves 
programs  with  a  certain  number  of  commercial  announcements  already 
inserted.  The  difference,  as  the  name  implies,  is  that  the  producer 
executes  an  agreement  with  one  or  more  advertisers  whereby  the  adver¬ 
tiser  agrees  to  purchase  commercial  spots  in  the  program  and  the 

*/ 

producer  agrees  to  obtain  a  minimum  coverage  of  the  U.S.  market.— 

From  the  station's  perspective,  true  barter  and  bartering  by  producer 
are  indistinguishable. 


V  The  minimum  may  be  expressed  as  a  percentage  of  television  households, 
usually  above  75  percent,  or  as  a  Nielsen  rating.  See,  e.g. ,  Reply 
Comments  of  the  National  Association  of  Independent  Television 

Producers  and  Distributors,  Dkt.  20988  (RNH2721)  (dated  April  13, 

1977),  at  13. 
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Each  of  the  three  barter  types  has  its  own  advantages.  Enploying 

a  true  barter  arrangement  provides  the  advertiser  with  complete  control 

over  the  initiation,  development,  and  production  of  the  program  and 

the  environment  in  which  its  commercials  appear.  Although  programs 

which  are  bartered  by  a  program  supplier  usually  contain  commercial 

announcements  of  more  than  one  advertiser,  this  form  of  barter 

provides  the  advertiser  the  advantage  of  substantially  smaller  trans- 

*  / 

action  costs  and  smaller  risks  of  program  failure.—  Instead  of 
negotiating  agreements  with  many  stations,  the  advertiser  makes  one 
deal  with  the  producer,  just  as  a  network  purchase  involves  one 
transaction.  Time-banking  enables  an  advertiser  to  spread  its 
commercial  announcements  over  various  parts  of  the  broadcast  day  in¬ 
stead  of  being  limited  to  the  time  of  the  program's  exhibition. 

These  descriptions  outline  the  basic  characteristics  of  the  three 
types  of  bartering  in  their  pristine  forms.  Naturally,  there  may  be 
variations  of  each  for  specific  programs.  Certain  programs,  for  example, 
are  sold  as  part  barters,  part  cash  agreements.  Others  are  sold  as  part 
barter,  part  time-banking. 


*/  In  recent  years,  a  few  advertising  agencies  have  established  regional 
offices  around  the  country,  primarily  for  the  purpose  of  purchasing 
commercial  spots  for  national  advertisers  on  local  stations.  These 
offices,  however,  also  can  serve  as  direct  contacts  with  the  stations 
for  the  bartering  of  programs.  Although  the  existence  of  these 
offices  does  not  reduce  the  number  of  transactions,  it  does  enable 
the  agency  to  reduce  the  cost  of  selling  the  program  by  spreading 
overhead  and  other  fixed  costs  over  a  number  of  functions. 
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V 

Although  bartering  is  not  a  recent  phenomenons, -  our  mterviews 

with  advertising  agencies  and  advertisers,  as  well  as  published  reports, 

suggest  that  advertiser  participation  in  syndicated  programming  is 

growing. — 7  Some  have  suggested  that  this  interest  has  been  spawned 

**  *  / 

by  the  networks'  resistance  to  advertiser-supplied  programs. -  Their 

argument  is  that  successful  syndicated  programs  can  reach  well  over 
70  percent  of  U.S.  television  households  and,  thus,  present  an 
effective  alternative  for  national  advertisers  with  substantial  re¬ 
sources  who  are  dissatisfied  with  their  opportunities  in  network  tele¬ 
vision.  Others,  however,  have  argued  that  advertisers  have  become 
more  interested  in  syndication  as  an  alternative  to  national  spot 
advertising.  Proponents  of  this  theory  assert:  that  syndication  enables 
an  advertiser  to  tailor  the  markets  covered  to  the  products  being  promoted, 
thereby  making  the  advertising  more  cost  effective  because  the  adver¬ 
tiser  does  not  pay  for  exposure  to  viewers  unlikely  to  purchase  the 
product.  Moreover,  advertisers  can  make  more  effective  use  of  co¬ 
operative  advertising  arrangements  with  local  distributors  who  often 
are  unsophisticated  in  their  use  of  television  advertising.  It  should 
be  noted  that  proponents  of  both  theories  agree  on  two  points: 


*/  During  the  1950's,  for  example,  programs  such  as  "Boston  Blackie" 
and  "Highway  Patrol"  were  distributed  through  a  regional  bartering 
system.  Program  producers  would  develop  a  pilot,  at  their  own  risk, 
and  attempt  to  distribute  it  by  offering  commercial  spots  to 
regional  advertisers.  After  a  sufficient  number  of  spots  had  been 
purchased,  the  producer  would  contact  stations  in  the  advertisers' 
distribution  area  and  offer  the  program  as  a  straight  barter. 

**/  See,  e.g..  Variety,  Sept.  13,  1978,  at  1;  Advertising  Age,  March  5, 
1979,  §2. 

***/  See  discussion  of  specials,  pp.  79-85,  supra. 
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1)  advertisers  are  drawn  to  bartering  in  syndication  in  part  because 
it  enables  them  to  create  or  control  the  environment  in  which  their 
commercials  will  appear;  2)  the  Prime  Time  Access  Rule  and,  to 

*/ 

a  lesser  extent,  the  expansion  of  local  news  coverage  in  major  markets,— 

were  critical  developments  in  the  recent  increased  popularity  of  bartered 
**  / 

syndication. — 7 

At  present,  advertisers  barter  a  wide  variety  of  program  types, 
ranging  from  short  cartoons  to  full-length  films.  Most  bartered  pro¬ 
grams,  however,  are  series.  One  agency  executive  noted  that  during 
the  early  years  of  the  Prime  Time  Access  Rule,  advertisers  seemed 
especially  interested  in  education  program  series  oriented  to  the 
family.  J. Walter  Thompson,  for  example,  has  bartered  the  program  series 
"World  of  Survival",  Bristol  M/ers  has  sponsored  the  series  "In  Search 
of  ..."  and  Mutual  of  Cmaha  Insurance  has  sponsored  its  series  "Wild 
Kingdom"  since  1963,  first  as  a  network  program  and  subsequently  in 

'k'k'k  / 

syndication. - 7  Recently,  however,  the  most  successful  bartered 


*/  The  expansion  of  local  news  has  generated  advertisers'  interest  in 

supplying  so-called  "fillers,"  short,  informational  program  material 
that  can  be  inserted  during  60  or  90  minute  local  news  broadcasts. 

An  example  of  this  type  of  bartered  program  is  "Feeling  Fine",  a 
series  of  four  minute  inserts  on  weight  reduction  sponsored  by 
Johnson  and  Johnson. 

**/  some  evidence  of  the  importance  of  the  rule  is  provided  by  a  comparison 
of  the  lists  of  the  leading  distributors  in  1968  and  1977.  During  the 
former  year,  no  barter  program  distributor  was  among  the  top  twenty 
for  all  series.  During  1977,  there  were  three:  Lexington  Broadcast 
Services,  Bristol  Myers,  and  Show  Biz. 

***/  Mutual  of  Omaha's  sponsorship  of  "Wild  Kingdom"  underscores  the  fact 

that  not  all  advertisers  bartering  programs  expect  viewers  to  purchase 
the  products  or  services  promoted.  Many  advertisers  purchase  commercial 
spots  to  promote  public  identification  of  the  company  with  a  specific 
program  and  to  foster  employee  pride  in  the  company,  especially  those 
who  act  as  its  local  representatives.  Some  advertisers  have  simply 
taken  the  additional  step  of  syndicating  a  specific  program  with  the 
same  goal  in  mind. 
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programs  have  been  musical  variety  programs.  Programs  such  as  "Lawrence 
Welk",  "Hee  Haw",  "Sha  Na  Na",  "Andy  Williams",  and  "Nashville  on  the 
Raad"  have  all  enjoyed  success  during  the  access  pend.  Ironically, 
one  of  the  few  program  types  that  advertisers  have  not  bartered  is  the 
rrost  successful  access  vehicle,  game  shows.  Apparently,  the  cause 
lies,  in  part,  in  the  very  quality  which  has  helped  to  make  game  shows 
successful  in  the  access  per id:  their  appeal  to  diverse  demographic 
groups.  For  example,  the  manufacturers  of  package  goods,  such  as 
soap  products,  are  interested  primarily  in  attracting  voren  between 
the  ages  of  18  and  49,  the  leading  purchasers  of  these  products. 

Game  shows  attract  some  of  these  wcmen,  but  certain  musical  variety 
shows  are  asserted  to  be  more  effective  vehicles . 

Advertisers  interested  in  bartering  programs  have  become  increasingly 
concerned  about  the  trend  toward  stripping  in  the  access  period.  We  are 
unaware  of  a  single  bartered  program  series  with  episodes  of  30  minutes 
or  longer  that  consists  of  more  than  one  episode  per  week.  Several 
agencies  have  asserted  that  advertisers  are  not  interested  in  investing 
Lhe  resources  necessary  to  produce  a  series  with  five  episodes  each  week. 
Sone  confirmation  of  this  assertion  was  provided  by  a  recent  announcement 
of  the  agency  which  syndicates  the  program  "Sha  Na  Na."  Iexington 
Broadcast  Services,  the  syndication  subsidiary  of  Grey  Advertising, 
announced  that  "Sha  Na  Na"  would  be  offered  in  certain  markets  as  a 
five  episode  strip.  The  station  agreements,  however,  would  involve  a 
combination  of  cash  and  barter:  one  episode  each  week  would  be  bartered 
and  the  others  would  command  a  license  fee.  The  "Sha  Na  Na"  example 
suggests  that  the  trend  toward  stripping  likely  will  serve  to  frustrate 
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advertiser  attempts  to  barter  access  period  programming ,  especially  since 
game  shows  are  the  prime  candidate  for  stripped  exhibition. 

Our  discussions  with  people  involved  in  bartering  and  our  review 
of  sample  contracts  between  distributors  and  stations  suggest  that  the 
negotiations  with  stations  are  relatively  uncomplicated.  The  contracts, 
which  are  equally  appropriate  for  a  true  barter  or  a  program  bartered 
by  a  producer,  set  forth  the  number  of  bartered  minutes  and  the  number 
of  minutes  remaining  for  sale  by  the  local  station  in  each  episode. 

Thus,  the  station  is  offered  the  program  on  a  "take-it-or-leave-it"  basis. 
A  time-banked  program  provides  more  room  for  negotiation  because  of  the 
need  to  translate  the  advertising  minutes  provided  in  the  program 
supplied  into  an  equivalently  valuable  number  of  minutes  during  other 
times . 

The  contracts  we  reviewed  also  contain  an  explicit  description  of 
the  protection  to  be  given  the  sponsoring  advertiser (s)  against  the  pro¬ 
motion  of  competing  products  during  the  station's  commercial  time.  In 
other  respects,  however,  the  contract  did  not  differ  materially  from 
a  typical  first-run  syndication  agreement. 

E .  Movies 

Just  as  syndication  offers  an  additional,  important  source  of 

revenue  for  the  producers  of  network  series,  it  has  the  same  attraction 

*/ 

for  the  producers  of  theatrrcal  and  made- for-televis ion  movies.—  For 
the  producers  of  theatricals,  syndication  to  local  stations  represents 
the  last  step  in  a  distribution  sequence  that  begins  with  the  release 


*/  For  purposes  of  this  discussion,  mini-series  and  many  program  pilots 

are  treated  as  made- for- television  movies.  These  programs  are  typically 
offered  in  syndication  on  the  same  basis  as  made-for-television  movies. 
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of  the  feature  to  theatres.  At  the  conclusion  of  the  fihn's  theatrical 
run,  which  nay  extend  over  a  number  of  years  and  involve  several  re- 
releases  to  theatres,  the  producer  often  licenses  the  feature  for  pay 
cable  and  subscription  television  exhibition  and  other  pay  services, 
such  as  airline  in-flight  movies.  The  third  step  in  the  sequence  is 
distribution  to  a  network,  vrtiich  has  been  described  earlier  in  the 
section  dealing  with  prime-time  programs.  Once  the  network's  exhibi¬ 
tion  have  been  exhuasted,  the  film  becomes  available  for  sale  to 
local  stations. 

Not  every  film  passes  through  each  of  these  stages  during  its 
commercial  life.  Theatricals  which  prove  relatively  unpopular  in  their 
initial  releases  may  lack  sufficient  audience  appeal  to  interest  pay 
cable  systems  or  a  network.  These  films,  thus,  may  pass  very  quickly 
into  syndication.  Conversely,  popular  theatricals  may  be  delayed  for 
many  years  in  reaching  syndication  because  their  value  in  other  markets 
may  endure.  Perhaps  the  most  well-known  example  is  "Gone  With  the 
Wind"  which  did  not  appear  on  network  television  until  more  than  30 
years  after  its  initial  release  and  still  has  not  been  released  in 
syndication . 

Made- for-televis  ion  movies  are  distributed  in  much  the  same  fashion 

as  prime-time  series.  The  initial  exposure  of  these  movies  on  network 

television  usually  precludes  their  successful  domestic  release  as 

*/  .  ■ 

theatrical  and  pay  television  features.—  Thus,  the  delay  in  reaching 


*/  There  have  been  a  few  notable  exceptions.  The  pilot  for  the  prime- 
time  series  "Battlestar  Galactica",  for  example,  was  released. in 
domestic  theatres. 
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syndication  is  caused  primarily  by  the  duration  of  the  network  license 
and  its  attendant  exclusivity  protection.  Like  the  producer  of  a  network 
series,  the  producer  of  a  made-f or- television  movie  often  will  enter  into 
an  agreement  with  a  syndicator  early  in  the  production  of  the  film  in  order 
to  exploit  the  possible  revenues  from  foreign  sales.  A  made-f or-televis ion 
movie  my  be  saleable  in  foreign  markets  as  a  theatrical  feature  and  the 
producer  my  withhold  the  rights  to  television  distribution  in  certain 
foreign  territories  in  order  to  take  advantage  of  the  film's  value  as  a 
theatrical.  Syndicators  also  my  be  willing  to  pay  advances  for  mde-for- 
television  movies,  although  the  terms  vary  somewhat  fron  those  typical 
of  series  agreements.  Advances  for  a  two-hour  film  often  range  between 
$200,000  and  $400,000  depending  on  the  syndicator's  impression  of  the  film's 
saleability  and  the  record  of  the  producer.  Although  payment  of  the  advances 
my  begin  while  the  film  is  in  production,  the  increments  are  likely  to  be 
spread  over  the  term  of  the  network  license. 

F.  Operation  Prime  Time 

The  last  decade  has  witnessed  a  number  of  attempts  to  offer  more  expensive 
television  programs  by  means  of  what  have  been  loosely  termed  "occasional 
networks."  In  many  respects,  however,  these  projects  have  appeared  more 
like  refined  syndication  arrangements  rather  than  networks.  Perhaps,  the 
most  concerted,  sophisticated,  and  certainly  most  successful  effort  to  offer 
an  alternative  source  of  network-quality  programs  has  been  Operation  Prime 
Time  ("OPT").  The  organization  consists  of  a  consortium  of  stations  which 
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have  drawn  together  for  the  sole  purpose  of  developing  expensive,  techni¬ 
cally  accomplished  programs  competitive  with  network  prime-time  programs. 

The  major  impetus  to  the  formation  of  OPT  came  frcm  four  leading 
independent  stations  and  one  individual,  Alfred  T.  Masini.  The  success 
of  OPT,  however,  has  resulted  frcm  the  participation  of  scores  of  stations 
around  the  country  and  the  popularity  of  its  programs. 

lias  ini  marks  the  beginning  of  OPT  with  a  speech  he  gave  to  the 
Independent  Television  Stations  Association  in  early  1976.  The  speech 
apparently  emphasized  the  need  for  independent  stations  to  pool  their  money 
and  creative  resources  to  develop  original  programs  competitive  with  the 
networks'  prime-time  schedules.  Shortly  thereafter,  Masini  and  executives 
from  VJPIX,  WON,  KCOP,  and  KTVU  met  to  form  the  nucleus  of  OPT.  In  the 
succeeding  months,  Masini  and  his  colleagues  refined  their  ideas  about  the 
project,  recruited  more  stations,  and  eventually  signed  an  agreement  with 

MCA  Universal  for  the  production  of  a  six  hour  mini-series  based  on  the 

**  / 

novel  Testimony  of  Two  Men  by  Taylor  Caldwell. — - 

Although  OPT  lacks  many  of  the  characteristics  of  the  current  three 

***  / 

commercial  networks,  such  as  simultaneous  interconnection - 7  and  a  full¬ 

time  schedule,  nevertheless,  certain  of  the  issues  inherent  in  providing 
programming  on  a  national  basis  had  to  be  resolved  in  the  course  of  developing 


V  The  four  stations  are  WPIX  in  New  York,  WGN  in  Chicago,  KCOP  in  Los 
Angeles,  and  LTVU  in  San  Francisco.  Masini  is  president  of  Telerep, 
a  station  representative  firm. 

**/  Interestingly,  Universal  is  reported  to  have  been  paid  less  than  its 
full  production  costs  for  the  OPT  project.  As  with  network  programs, 
however,  the  studio  retained  residual  rights  in  the  program  for  foreign 
and  subsequent  domestic  distribution. 

***/  Each  participating  station  receives  a  tape  of  the  program  to  be  exhibited. 
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the  project.  Unlike  the  current  networks,  OPT  does  not  compensate  stations 
to  exhibit  the  programs.  Rather,  like  the  typical  syndicated  program 
arrangement,  stations  pay  into  the  pool  of  money  on  a  pro-rated  basis  re¬ 
flecting  the  number  of  viewers  in  each  station's  market.  The  combined 
payments  are  used  to  pay  the  license  fees  for  the  programs.  Masini  and 
other  members  of  the  OPT  steering  committee  realized  early  in  their  discus¬ 
sions  that  they  could  not  hope  to  be  successful  in  their  enterprise  if  they 
relied  solely  on  independent  stations.  The  production  of  network-quality 
prime-time  entertainment  programs  necessarily  involves  program  expenditures 
comparable  to  those  of  the  networks.  ABC,  CBS,  and  NBC,  however,  have 
virtually  100  percent  coverage  of  the  United  States  and  therefore  can  spread 
the  costs  over  all  of  the  nation's  markets.  OPT  could  not  incur  the  same 
program  costs,  and  thus  could  not  purchase  the  same  programs,  by  relying 
exclusively  on  independent  stations  with  approximately  60  percent  coverage.-7 
Accordingly,  almost  from  the  outset,  OPT  actively  solicited  the  participation 
of  affiliated  stations.  For  its  premier  broadcast  in  May,  1977,  OPT  consisted 
of  approximately  95  stations  viewable  by  83  percent  of  U.S.  television  house¬ 
holds.  71  of  the  stations  were  affiliates. 

In  exchange  for  its  license  fee  payment,  each  station  typically  obtains 
the  right  to  exhibit  the  program  six  times  over  a  four  year  period.  The 
station  usually  must  agree  to  exhibit  each  program  initially  during  a  specific 
week  or  month  established  by  OPT.  This  requirement  enables  OPT  to  launch 
a  national  advertising  campaign  to  promote  each  new  program. 


V  Indeed,  the  failure  of  "Metro  Net,"  the  proposed  venture  of  Metromedia 
Broadcasting  and  the  advertising  agency  Ogilvy  &  Mather  has  been  ascribed 
to  the  attempt  to  base  that  operation  exclusively  on  independent  stations. 
This  premise  severely  limited  the  types  and  costs  of  programs  that  the 
venture  could  offer  and  dampened  the  enthusiasm  of  advertisers  seeking  an 
alternative  to  the  networks. 
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One  area  in  which  OPT  has  not  taken  advantage  of  efficiencies  created 
by  nationally  distributed  programming  is  the  sale  of  advertising  spots. 

Initially,  the  steering  ccmmittee  attempted  to  sell  a  few  ccmmercial  spots 
on  a  national  basis  while  reserving  the  vast  majority  for  sale  by  local 
stations.  The  six  hour  mini-series  Testimony  of  Two  Men  contained  two 
commercial  minutes  in  each  hour  which  were  purchased  on  a  national  basis, 
one  by  General  Foods  and  the  other  by  Bristol-Myers.  OPT  compensated  the 
stations  for  exhibiting  the  commercials.  Nevertheless,  the  experiment 
encountered  serious  resistance  from  stations.  P4any  stations,  especially 
those  in  rrore  populous  markets,  determined  that  they  earned  higher  profits 
by  selling  the  time  themselves  to  national  and  local  advertisers .  Moreover , 

10  network  affiliates  refused  to  broadcast  the  national  commercials  because 
they  feared  that  the  cammerciasl  would  harm  the  networks '  sales  of  commercial 
time  and  adversely  affect  the  stations'  relationship  with  their  respective 
networks.  As  a  result,  OPT  stopped  selling  national  commercial  spots  after 
the  first  program. 

Since  its  premiere  in  May,  1977,  OPT  has  offered  seven  other  mini-series, 
three  in  1978,  two  in  1979,  and  two  to  date  in  1980.  An  additional  project 
is  planned  for  November,  1980  release.  According  to  OPT,  each  of  these  programs 
has  been  successful  in  achieving  ratings  comparable  to  the  networks'  prime¬ 
time  ratings.  Nonetheless,  the  fact  that  no  more  than  three  features  have 
been  offered  during  any  one  year  reflects  the  most  important  restriction  on 
this  source  of  alternative  programs.  OPT  cannot  operate  successfully  without 
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the  participation  of  network  affiliates.  Many  or  most  of  these  affiliates 
will  not  clear  more  than  one  mini-series  each  quarter  because  each  showing 
requires  substantially  pre-empting  the  networks'  prime-time  schedules  for 
at  least  two  evenings.  Paramount  encountered  a  similar  reluctance  in 
attempting  to  establish  its  network. 

Paramount's  venture.  Paramount  Television  Service  ("PTS")  was  organized 
around  the  idea  of  providing  three  hours  of  entertainment  programming  on  a 
simultaneously  inter-connected  basis  every  Saturday  evening.  The  proposed 
schedule  consisted  of  new  episodes  of  "Star  Trek"  and  a  series  of  two-hour 
made- for- television  movies.  PTS  had  little  trouble  enlisting  independent 
stations  to  clear  its  schedule,  but  confronted  serious  problems  in  obtaining 
agreements  from  network  affiliates  to  pre-empt  their  network  offerings  on 
a  permanent  basis. 

OPT  has  attempted  to  overcome  this  problem  by  offering  six  "dual  form" 
programs  during  1980.  The  title  refers  to  the  fact  that  each  program  is 
produced  as  both  a  two-hour  program  as  well  as  a  five-episode,  half-hour 
series.  The  promise  of  this  project  is  that  independents  and  affiliates 
are  looking  for  different  types  of  programs  and  OPT  must  be  able  to  respond 
to  both  needs  if  it  wishes  to  provide  programs  for  a  national  audience. 
Independents  want  prime-time  programs  to  compete  with  the  networks  and 
affiliates  want  programs  for  the  access  period.  The  "dual  form"  programs 
offered  by  OPT  are  intended  to  provide  each  type  of  station  with  the 
programming  it  wants.  Moreover,  each  of  the  six  may  be  developed  into  a 
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weekly  series  if  the  initial  exhibition  proves  sufficiently  successful. 

Again,  OPT  contemplates  that  independents  would  offer  such  a  series  during 
prime  time  and  affiliates  would  offer  it  during  the  access  period.  Although 
clearly  the  "dual  form"  is  a  novel  attempt  to  offer  costly  progranming  during 
the  access  period,  at  this  writing  it  is  unclear  whether  the  project  will 
prove  successful. 

Four  important  points  emerge  frcm  an  examination  of  the  OPT  experiment. 

First,  it  is  possible  to  produce  and  distribute  on  a  national  basis  expensive, 

original,  dramatic  programs  that  can  compete  with  the  networks'  prime-time 

offerings.  Second,  there  are  program  producers  ready  to  supply  such  original 

*  / 

programs  to  non-network  outlets.-  Third,  such  a  project  depends  heavily 
on  current  affiliates  for  its  success  and,  therefore,  the  amount  of  programming 
offered  depends  directly  on  how  frequently  affiliates  are  willing  to  pre-empt 
network  programs  in  order  to  exhibit  an  alternative.  Fourth,  the  history  of 
OPT  suggests  that  shifting  profits  to  producers  or  foreclosing  the  networks 
frcm  offering  programs  is  unlikely  to  lead  to  the  production  of  substantively 
different  program  types. 


V  To  date,  MCA  Universal,  Columbia,  and  Paramount  have  supplied  all  of  the 
OPT  programs.  The  remaining  projects  in  1980  are  scheduled  to  be  supplied 
by  Twentieth  Century-Fix,  Time-Life,  and  Hanna-Barbera  Productions. 


NETWORK  PROGRAM  SUPPLY  CONTRACTS 


This  chapter  provides  a  description  of  the  contractual  arrangements  that 
typically  or  frequently  are  concluded  between  networks  and  independent  program 
suppliers.  The  description  is  intended  to  supplement  our  review  of  the  process 
of  selecting,  developing,  and  financing  network  programs-7"  and  to  provide  a 
Pa;rticil  basis  for  a  more  formal  analysis  of  the  Commission's  role  in  regulating 
dealings  between  networks  and  program  suppliers. — -  By  examining  these  contracts 

we  can  expose  more  fully  the  nature  of  the  developmental  and  financial  partner¬ 
ship  networks  and  producers  commonly  employ  to  generate  network  programming. 

This  examination  also  is  a  useful  backdrop  to  our  analysis  of  the  Commission's 
role  because  a  dominant  contention  underlying  the  federal  regulatory 
initiatives  toward  networks  during  the  1970 's  has  been  the  assertion  that  regu¬ 
lating  certain  features  of  the  program  supply  agreement  can  substantially  reduce 
the  networks'  market  power  or  bargaining  strength. 

Two  different  types  of  material  provide  the  bases  for  our  description. 

First,  we  have  attached  as  Appendix  C  to  this  report  an  actual  proposed  contract 
that  we  have  found  to  be  representative  of  the  range  of  issues  over  which  bargain¬ 
ing  frequently  takes  place  between  the  parties  to  an  agreement  for  the  supply  of 
a  network  prime  time  entertainment  series.  Second,  we  report  on  our  own  review 
of  47  network  program  contract  files  in  order  to  describe  with  greater  particu¬ 
larity  several  industry  contractual  practices  demonstrably  relevant  to  the 
issues  confronting  the  Network  Inquiry. 

I.  Scope  of  the  Agreement 

When  the  parties  to  an  agreement  for  the  production  and  supply  of  a  network 
series  negotiate  a  comprehensive  formal  document,  the  range  of  topics  addressed 
will  be  quite  large.  Prime-time  entertainment  series  are  likely  to  present  the 

V  See  pp.  13-109,  supra. 

**/  See  the  chapter  entitled  CONCLUSIONS,  infra. 
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largest  number  of  questions,  but  any  program  agreement  necessarily  calls  for 
resolution  of  a  substantial  nuntoer  of  issues.  In  practice,  the  networks  and 
their  suppliers  frequently  fail  to  prepare  a  written  document  establishing 
agreed-upon  resolutions  of  all  foreseeable  issues.—'  Nevertheless,  these  matters 
necessarily  must  be  dealt  with  in  seme  fashion,  such  as  by  acting  according  to 
custom,  following  the  terms  of  an  earlier  document  for  a  previous  series,  making 
ad  hoc  arrangements  as  issues  arise,  or  permitting  one  of  the  parties  to  dictate 
the  details  of  the  deal. 

Appendix  C  to  this  report  contains  a  document,  furnished  by  ABC  at  the 
request  of  the  Network  Inquiry,  which  represents  a  comprehensive  written  agree¬ 
ment  with  respect  to  the  independent  production  of  a  prime  time  entertainment 
series.  While  this  particular  instrument  was  apparently  not  signed  by  the  series 
producer,  the  document  nevertheless  provides  a  useful  example  of  the  complexity, 
detail  and  range  of  issues  included  in  comprehensive  contracts  for  the  produc¬ 
tion  of  such  series.  Where  no  such  inclusive  contract  or  contract  proposal  is 
prepared  or  executed,  the  parties  nevertheless  must  explicitly  or  implicitly 
agree  on  a  range  of  issues  similar  to  those  addressed  in  the  ABC  contract  document. 

Drawing  upon  this  contract  as  an  illustration,  we  can  classify  and  identify 
a  number  of  the  issues  which  must  be  resolved  to  fashion  an  agreement  for 
supplying  an  entertainment  series.  We  can  also  observe  some  fairly  common 
resolutions  of  those  issues  and  the  manner  in  which  agreements  are  phrased. 

A.  Duration  and  Termination  of  Agreement 

Both  parties  to  an  entertainment  series  supply  contract  usually  hope 
that  the  relationship  will  go  on  for  several  years.  The  networks  are  con¬ 
stantly  seeking  series  with  stable,  high  drawing  power  that  will  serve  as 
the  backbone  of  their  schedules. — •  The  producer's  product  becomes  a 


*/  See  pp.  177-85,  infra. 

**/  See  discussion  at  pp.  46-78;  91-109,  supra. 
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nore  valuable  property,  measured  by  its  potential  foreign  and  domestic 
syndication  earnings,  as  the  series  accumulates  more  episodes  financed 
substantially,  if  not  completely,  by  network  payments.-  Nevertheless, 
because  the  value  of  the  series  to  advertisers  is  unknown  before  its 
exhibition ,  — ^  neither  party  is  likely  to  be  interested  in  an  irrevocable 
commitment  for  production  of  the  series  over  a  long  period.  Certainly, 
the  network  has  no  interest  in  continuing  to  pay  for  product  ion  of  a 
series  deemed  too  weak  to  remain  in  the  network  schedule.  The  program 
producer,  who  is  unlikely  to  be  making  a  substantial  profit  from  network 

payments  alone, - -  similarly  gains  little  if  anything  from  a  commitment 

to  finance  a  series  with  little  demonstrated  audience  appeal. - 

The  method  most  commonly  adopted  by  the  parties  to  accomodate  these 
interests  is  the  option  contract.  In  such  arrangements,  the  producer 
grants  the  network  one  or  more  options  to  order  series  episodes.  If  the 
network  exercises  the  initial  option,  it  incurs  certain  obligations,  such 
as  the  duty  to  pay  for  episodes  ordered.  Concomitantly,  the  network 
also  obtains  the  right  to  exercise  a  further  option,  such  as  to  order  new 
episodes  for  the  next  broadcast  season.  Failure  to  exercise  one  set  of 
option  rights  may  or  may  not  terminate  all  future  network  options,  depending 
on  the  parties'  agreement. 


*/  See  discussion  at  pp.  124-28,  supra. 

**/  The  impact  of  this  uncertainty  on  the  bargaining  process  is  explored 
at  pp.  347-59,  infra. 

***/  This  may  be  partially  due  to  regulatory  limits  placed  on  the  property 
rights  the  producer  may  convey  to  the  network  and  partially  to  the 
desire  of  the  networks  to  assure  that  the  supplier  exerts  its  "best 
efforts."  See  discussion  of  these  factors  at  pp.  340-42;  353-55,  infra. 

****/  In  some  cases,  the  supplier  may  believe  that  continued  production 
will  establish  its  capability  to  produce  and  deliver  programs  of 
technical  network  quality. 
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An  option  agreement  is  -likely  to  be  ccrpl ex,  because  of  the  number 
of  issues  the  contract  must  resolve,  and  the  sample  contract  is  no  ex¬ 
ception.  At  the  very  least,  the  parties  need  to  determine  at  what  stages 
in  the  program  development  process  the  network  is  to  have  an  option,  how 
many  options  the  network  shall  be  granted,  the  date(s)  and  manner  (s)  in  which 
options  are  to  be  exercised,  what  the  network  must  order  at  each  stage  to  pre¬ 
serve  its  future  options,  what  the  network  may  order  once  it  has  exercised 
("picked  up")  an  option,  and  the  consequences  of  failure  to  exercise  an  option. 

In  the  sample  contract,  the  network  premised  to  finance  a  pilot 
*/ 

script.  (P. 1) .—  In  return,  ABC  acquired  an  option  to  order  a  pilot 
(P.2)  and  five  or  six  annual  options  to  order  series  episodes,  depending 
on  whether  the  first  option  is  exercised  for  a  mid-season  series  start. 

(P.3).  Distinctions  are  made  between  the  number  of  original  episodes 
that  must  be  ordered  to  per  serve  future  options  and  the  number  that  may 
be  ordered  once  an  option  is  exercised  (P.3) .  Repeats  of  episodes  are 
handled  differently.  Apparently,  this  document  would  require  ABC  to 
order  22  repeats  each  season,  but  permit  the  network  to  broadcast  an 
unlimited  number.  Further,  the  network  need  make  a  full  payment  for 
only  17  repeats  if  no  more  than  17  repeats  are  broadcast.  The  remaining 
five  would  be  paid  for  at  different  rates.  (P.3(c) ,  (g) ,  5(c)) .  Finally, 
the  parties  have  specified  various  dates  on  which  the  different  options 
are  to  be  exercised  (P.2;  P.3 (a) ,  (b) ,  (c) ,  (d) ) ,  the  manner  in  which 
notices  are  to  be  conveyed  (S.XVI)  and  the  consequences  of  the  network's 


*/  The  contract  is  in  three  parts:  the  principal  "Agreement"  (cited 
~  as  P.),  "Schedule  A"  (cited  as  S.)  and  "Schedule  B".  Numerical 

designations  correspond  to  the  numbered  paragraphs  within  each  part. 
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failure  to  exercise  an  option  (P.4).  In  addition,  the  contract  provides 
the  network  a  carefully  defined  preferred  position  in  negotiating  for 
further  options  should  it  exercise  all  those  granted  in  the  present  agree¬ 
ment  (P.4;  S. I) . 

B.  Amount  and  Manner  of  Payment 

Foremost  among  the  questions  to  be  resolved  by  the  agreement  is  that 
of  payment.  In  most  network  program  supply  contracts  the  network  agrees 
to  pay  a  sum  of  money  per  episode  produced.  In  the  sample  contract,  if 
a  series  is  ordered  the  network  has  promised  to  pay  a  stipulated  amount 
for  each  episode  produced,  whether  or  not  it  is  broadcast  (P.5 (a))  and  an 
additional  amount  for  each  repeat  of  an  episode,  paying  for  17  repeats 
whether  broadcast  or  not  and  other  repeats  according  to  a  more  ccmpl ica ted 
formula  (P.5 (a)  and  (c) )  .  The  timing  of  payments  is  also  scheduled  so 
that  the  funds  may  be  used,  in  effect,  to  pay  production  costs  as  they 
are  incurred  (P.5(a)  and  (b) ) . 

Because  this  agreement  contains  a  number  of  annual  options,  the 
parties  need  some  method  to  adjust  future  prices.  This  contract  incorporates 
the  most  common  solution.  Annual  "program  fee"  increases,  for  originals 
and  repeats,  are  established  (P.5 (a)).  Further,  in  an  especially  detailed 
clause,  the  network  has  agreed  to  increase  that  license  fee  by  the  amount, 
if  any,  of  increases  in  the  supplier's  costs  due  to  increases  in  union 
wages  after  the  first  year  of  the  series  (S.II.) . 
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The  particular  series  which  was  the  subject  of  this  document  was 
apparently  not  to  be  produced  on  network  facilities.  Where  network 
facilities  are  to  be  employed,  the  payment  teams  may  be  affected.  The 
parties  must  agree  on  whether  the  network  will  charge  for  the  use  of 
the  facilities  (if  not,  the  license  fee  will  surely  be  lower)  and  whether 
the  network  will  guarantee  these  charges  for  the  life  of  the  program 
(if  so,  the  union  protection  clause  may  be  affected) . 

Because  of  the  uncertainty  of  success  in  network  television,  pro¬ 
gram  contracts  often  attempt  to  deal  directly  with  the  possibility  of 
an  early  cancellation.  A  producer  faces  the  prospect  of  substantial 
losses  (or  unexpectedly  low  profits)  if  the  network  does  not  renew  the 
series  after  an  initial  order  of  13  or  22  episodes.  At  that  point,  the 
producer  has  incurred  all  the  start-up  costs,  such  as  the  design  and 
construction  of  the  set,  that  were  to  be  amortized  over  the  life  of  the 
series  or  perhaps  recovered  from  syndication  revenues.  A  rapid 
cancellation  eliminates  both  possibilities.  To  ameliorate  this  risk, 
contracts  often  provide  for  an  additional  network  payment  to  the  producer 
in  the  event  of  early  cancellation.  The  sample  contract,  however,  makes 
no  provision  for  such  a  payment.  By  the  same  token,  this  contract  does  not 
reduce  the  risk  assumed  by  the  network  that  it  may  be  required  to  pay  for 
episodes  which  it  has  no  intention  of  exhibiting.  Some  contracts  we 
examined  granted  the  network  the  right  to  cut  back  its  initial  order  in 
exchange  for  payment  of  additional  funds  to  the  producer. 
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C.  Nature  of  the  Product 

Like  most  contracts  we  observed,  this  document  provides  no  express 
warranty  of  the  artistic  or  creative  nature  of  the  product.  The  network 
nevertheless  obtains  some  protection  in  this  regard  by  gaining  extensive 
prior  approval  rights  over  creative  aspects  of  the  show  (P.6) ,  express 
premises  that  certain  objectionable  or  actionable  matter  will  not  be 
included  (S.V. ;  S.X;  S.XIX)  and  the  supplier's  premise  to  purchase 
certain  liability  insurance  (S.XV(d)). 

The  physical  properties  of  the  product  are  also  important  topics. 

The  program  must  not  only  be  compatible  with  the  network's  technical 
facilities,  but  must  also  contain  a  format  compatible  with  episodes  from 
other  suppliers  and  the  commercial  needs  of  sponsors  and  affiliates. 

The  sample  contract  describes  the  manner  in  which  tapes  are  to  be  prepared 
(S.III;  Schedule  B) ,  delivered  (P.7)  and  preserved  (Schedule  B) . 

On  seme  occasions  the  network  will  seek  certain  terms  designed  to 
assure  the  quality  of  the  product  or  the  timeliness  of  performance .  For 
example,  the  supplier  may  be  required  to  post  a  completion  bond  or  grant 
the  network  an  option  to  force  the  supplier  to  co-produce  the  series  with 
an  established  production  company.  Further,  the  network  may  seek  prior 
approval  over  the  production  facilities  the  supplier  chooses  to  utilize. 

The  sample  contract  contains  none  of  these  provisions,  but  we  have  observed 


their  use  in  other  documents. 


-  169  - 


D.  Rights  Conveyed 

A  completed  episode  is  a  piece  of  property  which  has  market  value 
and  can  be  bought,  sold,  rented  or  sub-divided.  Through  its  program 
supply  contracts,  the  network  does  not  obtain  any  permanent  rights  in 
the  series  or  its  episodes;  these  rights  remain  with  the  program  producer. 
Defining  the  nature  and  duration  of  the  network's  temporary,  partial 
property  rights  in  the  episodes  supplied  is  therefore  an  important  matter. 
The  sample  document  contains  one  possible  set  of  answers  to  a  variety 
of  such  property  rights  questions:  How  extensively  may  the  network  broad¬ 
cast  the  episodes  (P.8;  P.2(b))?  How  frequently  and  at  what  times  may 
the  network  broadcast  each  original  episode  (P.3(f))?  How  frequently  may 
the  network  repeat  broadcasts  of  episodes  and  who  is  to  choose  which 
episodes  shall  be  repeated  (P.3(g))?  To  what  extent  does  the  network 
obtain  an  exclusive  right  to  broadcast  the  episode  in  the  same  (P.8)  or 
other  (S.XX)  daypart  and  how  long  does  this  exclusivity  last  (P.8;  S.XX)? 
What,  if  any,  non-broadcast  uses  may  the  network,  its  affiliates  and  its 
sponsors  make  of  the  program  (S.VIII;  S.XIV)?  Does  the  network's  property 
right  include  the  ability  to  prevent  the  production  of  further  series 
(spin-offs)  based  on  characters  developed  in  the  instant  programs  or  to 
enjoy  a  preferred  position  in  acquiring  rights  to  such  spin-offs  (P.8; 
S.XXI)? 

E.  Talent 

Entertainment  series  tend  to  be  closely  identified  in  the  public's 
mind  with  their  on-camera  stars.  Consequently,  the  network  is  likely  to 
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be  interested  not  only  in  securing  approval  rights  over  casting  choices 
(P.6)  ,  but  also  in  determining  the  extent  of  exclusivity  it  may  obtain 
in  the  performers'  services.  The  sample  document  descries  in  some 
detail  the  extent  to  which  the  producer  is  responsible  for  securing  the 
performing  talent's  exclusivity  in  television  programs  and  commercial 

advertisements  ( P . 6 ) . 

Other  contracts  we  examined  frequently  contained  additional  clauses 
in  which  producers  expressly  promised  to  secure  options  from  key  per¬ 
formers  that  would  enable  the  producer  to  guarantee  the  performers' 
availability  throughout  the  duration  of  the  series.  The  instant  document 
does  not  grant  such  protection. 

Obtaining  talent  exclusivity  and  talent  commitments  are  likely  to  be 
shared  interests  between  producers  and  networks.  Accordingly,  it  would 
not  be  surprising  to  observe  networks  frequently  obtaining  such  premises 
in  program  supply  contracts.  Differences  are  more  likely  to  arise  over 
who  shall  bear  the  expenses  of  acquiring  such  rights.  As  discussed  in 
greater  detail  below,— ^  a  frequent  practice  is  for  the  network  to  assume 
some  or  all  of  the  burden  of  increased  performer  costs  as  a  show  becomes 
successful.  The  network  my  contribute  directly,  by  agreeing  to  an 
amendment  providing  for  additional  payments  based  upon  talent  salaries, 
or  indirectly,  by  assenting  to  increased  license  fees  designed  to  cover 
increased  payments  to  the  cast. 


V  See  pp.  208-10;  212-14;  223,  infra. 
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F.  Legal  Responsibilities 

The  production  and  exhibition  of  a  television  program  necessarily 
implicate  a  variety  of  legal  issues.  Explicitly  or  implicitly,  the 
parties  to  a  network  program  supply  contract  must  apportion  responsibility 
for  maintaining  conformance  with  applicable  regulations  that  include  copy¬ 
right  (S.X) ,  defamation  (S.X) ,  labor  (S.XII;  S.XIII) ,  tax  (S.X  iv;  S.XIII) 
and  communications  (S.XIX)  laws.  Of  course,  they  may  choose  to  permit 
the  issues  of  responsibility  to  be  governed  by  the  general  principles 
incorporated  in  each  of  these  bodies  of  law.  Note  that  the  terms  of  this 
document  would  also  resolve  questions  of  the  contract's  assignability 
(S. XVIII)  and  the  choice  of  governing  contract  law  (S.XVII) . 

G.  Conclusions 

Two  principal  analytical  points  emerge  from  this  review  of  the  scope 
of  network  program  supply  agreements.  First,  even  before  examining  the 
variety  of  particular  answers  parties  have  settled  upon  with  respect  to 
seme  of  the  numerous  issues  described  above,  it  should  be  evident  that 
detailed  governmental  supervision  of  such  agreements  would  be  an  extremely 
expensive,  time-consuming  and  intrusive  task.  Second,  the  close  interrela¬ 
tionships  among  these  various  issues  mean  both  that  the  actual  advantages 
obtained  by  the  two  parties  in  any  one  contract  will  be  difficult,  if  not 
impossible  to  gauge,  and  that  regulation  of  any  one  term  is  unlikely  to 
alter  these  relative  advantages,  given  the  multiplicity  of  avenues  for  the 
party  disadvantaged  by  the  regulation  to  regain  its  loss  elsewhere.  For 
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example,  a  party  who  gains  a  favorable  position  with  respect  to  the  rights 
conveyed  may  have  failed  to  obtain  a  favorable  agreement  on  the  timing  of 
payments.  A  regulation  designed  to  place  copyright  liability  on  one  party 
may  result  in  an  alteration  of  the  number  of  repeats  that  must  be  ordered 
to  preserve  an  option.  These  hydraulic  forces  are  necessarily  at  wark  in 
an  area  as  complex  and  detailed  as  the  independent  production  of  network 
programs,  and  the  number  of  possible  outcomes  necessarily  exceeds  the  range 
of  issues  and  topics  sketched  above.  With  these  considerations  in  mind, 
we  turn  to  a  closer  analysis  of  some  of  the  provisions  that  actually  appear 
in  network  program  supply  agreements. 

II.  Survey  of  Particular  Contract  Terms 

The  preceding  section  describes  the  wide  range  of  topics  addressed, 
explicitly  or  implicitly,  by  the  parties  to  a  network  program  supply 
agreement.  We  sought  to  gain  a  more  detailed  and  particularized  under¬ 
standing  of. certain  features  of  the  agreement  process  by  reviewing  47 
network  contract  files. 

Our  review  of  the  selected  contract  files  did  not,  of  course,  encompass 
all  aspects  of  the  agreement  processes  or  their  resulting  terms.  Rather, 
we  sought  to  obtain  more  specific  and  systematic  information  concerning 
those  aspects  of  the  network  program  supply  contract  that  had  demonstrable 
relevance  to  the  issues  confronting  the  Network  Inquiry.  Four  types  of 
information  were  sought.  First,  we  attempted  to  discover  in  more  detail 
the  typical  sequence  of  agreements  as  a  development  project  moves  through 
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the  stages  of  script,  pilot,  series  option  and  series  broadcast,  and 
the  extent  to  which  terms  important  to  the  latter  stages  of  series 
production  are  established  early  in  the  development  process.  Second, 
we  wished  to  examine  the  frequency  with  which  the  networks  acquire  long¬ 
term  options,  program  exclusivity  and  spin-off  protection  as  part  of 
an  agreement  to  purchase  network  exhibition  rights  and  the  substance  of 
those  terms.  Third,  we  sought  more  specific  information  with  respect  to 
a  group  of  additional  interests  networks  allegedly  acquire  or  grant  and 
which  have  become  sources  of  controversy  in  sane  quarter's,  but  where 
existing  information  or  sources  seemed  unclear  or  contradictory .  Fourth, 
we  sought  to  gain  some  understanding  of  the  extent  to  which  network 
program  supply  agreements  are  amended  or  renegotiated,  particularly  those 
terms  defining  the  producer 1 s  fee  and  the  network ' s  option  and  exclusivity 
rights . 

A.  Methodology 

Drawing  from  a  list  of  all  programs  exhibited  during  the  1977-78 
broadcast  year  on  ABC,  CBS  and  NBC,  we  chose  from  each  network's  schedule 
eight  prime  time  series,  two  daytime  series,  two  children's  series,  two 
sports  events  that  were  not  part  of  a  major  weekly  series  and  two  specials 
and  obtained  the  networks'  contract  files  for  each  series  or  program. 
(Owing  to  an  error  entirely  the  responsibility  of  the  Network  Inquiry, 
one  of  the  selected  prime  time  series  files  was  not  obtained)  .  Our 
instructions  to  the  networks  were  to  provide  copies  of  all  materials  in 
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the  contract  files  rather  than  only  contracts  or  what  were,  in  the 
network's  opinion,  the  effective  contracts.  "Contract  files"  were 
defined  to  include  all  correspondence,  memoranda,  notes  or  other  written 
material  that  relate  to  the  negotiation,  execution  and  modification  of 
any  and  all  agreements  for  the  development ,  production  and  distribution 
of  the  designated  programs,  subject  to  certain  exceptions.  Excluded 
from  the  request  were  any  documents:  (a)  dealing  solely  with  series  or 
programs  to  be  exhibited  after  the  1977-78  broadcast  year;  (b)  prepared 
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by  or  for  the  network's  broadcast  standards  and  practices  group; 

(c)  relating  solely  to  routine  billings  or  requests  for  payment;  or 

(d)  prepared  solely  by  network  personnel,  not  reflecting  discussions  with 
producers  and  not  intended  for  distribution  to  or  discussion  with  persons 
outside  the  network's  employ. 

Although  the  individual  files  reviewed  were  thus  intended  to  be  quite 
comprehensive,  certain  unavoidable  aspects  of  our  procedure  placed  important 
limits  on  the  data  we  collected  and  the  significance  that  may  fairly  be 
attributed  to  them.  It  is  vitally  important  that  these  limits  be  borne 
in  mind  in  interpreting  the  results. 


*/  Each  network  maintains  a  staff  that  actively  reviews,  comments 
—  upon  and  obtains  changes  in  episodes  being  produced.  It 

was  not  our  intention  to  study,  systematically  or  casually,  the 
manner  in  which  the  networks  control  program  content.  For  an  examina¬ 
tion  of  the  factors  that  lead  the  networks  to  perform  this  function,  see 
pp.  347-55,  infra  and  Network  Inquiry  Special  Staff,  An  Analysis  of  the 
Network- Affiliate  Relationship  in  Television,  III-13-21  (Oct.  1979) 
(preliminary  report) . 
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First,  the  designated  series  and  specials  were  not  selected  on  a 
scientifically  random  basis.  To  have  been  assured  that  a  randan  sample 
WDuld  have  contained  contracts  in  each  of  these  categories,  particularly 
outside  the  prime-time  series  group,  would  have  required  a  sample  of 
files  larger  than  we  could  reasonably  analyze.  Given  our  limited  resources, 
we  deliberately  sought  to  include  a  wide  variety  of  different  types  of 
contracts  —  including  those  for  short  orders,  contracts  negotiated  very 
recently  and  rather  long  ago,  deals  with  production  companies  of  various 
sizes,  and  contracts  for  advertiser-supplied  programs  —  rather  than  confine 
ourselves  to  a  set  of  "average"  arrangements. 

Second,  the  materials  in  the  files  quite  clearly  constitute  confiden¬ 
tial  commercial  or  financial  in  format  ion  and  are  therefore  exempt  from 
manadatory  public  disclosure  under  the  Freedom  of  Information  Act.  To 
obtain  the  files  it  was  necessary  to  pledge  that  such  confidentiality 
would  be  afforded.  Consequently,  we  cannot  report  our  findings  in  a 
manner  that  would  reveal  individual  transactions  or  the  parties  to  them. 

Finally,  as  reported  in  more  detail  below,-  ascertaining  the  precise 
terms  of  agreement  between  the  parties  is  often  very  difficult  and  occasion¬ 
ally  impossible.  The  parties  do  not  always  prepare  formal,  inclusive, 
written  documents  reflecting  their  agreement.  Quite  often  they  explicitly 
agree  only  on  the  skeleton  terms  of  a  deal  and  leave  the  myriad  details 
to  be  drafted  later,  if  at  all.  It  is  not  uncommon  for  both  parties  to 
prepare  written  versions  of  the  deal,  each  inconsistent  in  some  respects 
with  the  other.  Oral  agreements  never  reduced  to  writing  are  fairly 


V  See  especially  pp.  177-85,  infra. 
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common.  The  foregoing  difficulties  are  compounded  by  the  fact  that, 
whatever  the  form  of  the  original  agreement,  it  is  often  amended 
repeatedly  and  the  amendments  themselves  frequently  present  one  or 
more  of  these  difficulties.  In  some  instances,  documents  prepared 
several  years  ago  are  simply  missing. 

We  were  therefore  often  reduced  to  making  educated  guesses  con¬ 
cerning  whether  the  parties  had  agreed  with  respect  to  a  particular 
point  and,  if  so,  the  precise  terms  of  that  agreement.  At  other  times, 
we  treated  as  effective  terms  appearing  only  in  an  unsigned  document 
where  those  provisions  nevertheless  did  not  seam  to  be  disputed  by  the 
parties  even  though,  in  such  cases,  a  court  may  not  have  enforced  the 
terms  had  a  dispute  arisen. 

Notwithstanding  these  limitations,  we  believe  that  it  is  possible 
to  engage  in  a  good  deal  of  accurate  generalization  concerning  both  the 
nature  of  the  agreement  process  and  the  kinds  of  terms  that  frequently 
emerge  from  it.  To  some  extent  this  is  because  many  of  our  findings 
confirm  descriptions  of  common  practices  offered  in  the  many  inter¬ 
views  we  conducted  with  industry  participants.  In  part,  it  results  from 
the  fact  that  we  usually  sought  to  discover  broad  trends  and  overall 
themes  rather  than  precise  statistical  variations  among  minute  details. 
Finally,  we  believe  that  the  sheer  number  of  documents  reviewed  lends 
credibility  to  the  conclusions  we  reach  notwithstanding  that  better 
information  could  be  obtained,  albeit  at  a  staggering  cost. 
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B.  Sequence  of  Agreements 

Our  previous  discussion  of  the  mechanics  of  the  program  supply 
*/ 

process-  describes  a  common,  but  not  universal,  pattern  for  the 
development  of  an  entertainment  series.  In  simplest  form,  the  series 
emerges  from  a  sequence  in  which  initially  a  network  judges  a  concept 
worthy  of  comrdssioning  a  script,  the  script  is  then  determined  to  be 
sufficiently  premising  to  merit  financing  a  pilot  based  on  that  script, 
the  network  then  decides  to  order  an  initial  year's  episodes  based  upon 
pilot  and,  in  succeeding  years,  considers  whether  to  continue  the 
series  based  upon  the  series'  actual  performance.  Both  the  NBC  consent 

kk  /  kkk  / 

decree  and  the  MPAA  petition - -  to  the  Commission  seemed  premised, 

to  a  large  extent,  upon  the  view  that  this  process  is  indeed  quite  conmon 
and  that  the  networks  have  harmed  program  producers  and  the  normal 
competitive  process  by  the  terms  exacted  during  the  development  stages. 
More  specifically,  the  allegations  of  both  MPAA  and  the  Justice  Depart¬ 
ment  are  that  the  networks  exact  onerous  and  anti-competitive  contract 
terms  from  the  program  suppliers  at  the  outset  of  the  development  process 
when,  because  the  true  popularity  of  the  series  is  yet  to  be  tested,  the 
networks  enjoy  dominant  bargaining  power.  At  this  early  stage,  it  is 
said,  the  networks  are  able  uniformly  to  exact  low  license  fees  and  unduly 


V  See  pp.  46-78,  supra . 

**/  The  Department  of  Justice's  antitrust  suit  against  the  networks 
and  the  consent  decree  settling  that  suit  with  respect  to  NBC 
are  described  at  pp.  391-461,  infra. 

***/  The  MPAA  petition,  asking  the  Cormission  to  declare  certain  net¬ 
work  practices  violative  of  the  financial  interest  rule,  is  described 
in  Appendix  B. 
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restrictive  provisions  respecting,  among  other  things,  options,  exclu¬ 
sivity,  and  spin-off  protection.  Allegedly,  the  series'  uncertain 
profitability  makes  it  impossible  or  exceptionally  difficult  at  the  early 
developmental  stage  for  the  supplier  to  bargain  with  a  network,  or  to  force 
the  networks  to  bid  against  each  other,  based  upon  the  relative  attrac¬ 
tiveness  of  the  show.  Our  examination  of  the  sequential  patterns  of 
agreements  in  the  development  process  was  designed,  therefore,  both  to 
describe  in  greater  detail  the  manner  in  which  series  are  developed  and 
to  understand  more  fully  the  context  in  which  allegations  of  network 
over-reaching  or  monopolization  are  made. 

1.  Script  agreements 

Our  review  of  the  contract  files  we  selected  revealed,  however, 
that  it  is  particularly  difficult  to  document  the  existence  or  non-existence 
of  any  agreements  with  respect  to  the  production  of  preliminary  or  pilot 
scripts.  Of  the  23  prime  time  series  we  reviewed,  it  was  clear  that  such 
scripts  were  not  prepared  for  four  of  thorn  and  we  could  find  no  indication 
whether  or  not  scripts  were  prepared  for  another  three.  With  respect  to 
the  remaining  16  series,  in  three  cases  the  script  was  prepared  without 
any  ascertainable  prior  agreement  or  memo  of  understanding  with  respect 
to  the  terms  of  the  script  deal  itself. 

We  also  wished  to  determine  whether  these  16  script  deals  contained 
provisions  governing  relations  beyond  the  script  stage.  For  these  series, 
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ten  scripts  were  clearly  written  without  any  prior  agreement  with  respect 
to  a  subsequent  series  contract  and  the  files  were  unclear  on  this  point 
with  respect  to  one  other.  Put  another  way,  we  found  only  five  cases 
of  all  the  23  we  examined  in  which  a  written  script  agreement,  formal 
or  informal,  was  adopted  that  included  terms  designed  to  govern  the  produc¬ 
tion  of  a  prime  time  series  that  might  evolve  frcm  the  script.  Four  of 
those  five  script  deals  were  concluded  before  1975. 

Of  the  six  children's  program  series  we  reviewed,  three  had  evolved 
frcm  a  cormissioned  script  and  two  of  those  script  deals,  negotiated  in 
1975  and  1976,  included  the  terms  that  would  apply  to  any  series  emerging 
frcm  the  process.  Only  one  of  the  six  daytime  series  evolved  frcm  a 
script  deal  which  included  the  terms  for  a  series  contract.  That  deal 
was  negotiated  in  1973. 

With  respect  to  those  series  we  studied,  the  conclusion  is  inescap¬ 
able  that  it  is  unusual  to  discover  the  parties  adopting  at  the  script 
stage  a  written  agreement,  formal  or  informal,  with  respect  to  the  terms 
upon  which  a  series  would  be  produced.  It  appears  possible  that  the 
phenomenon  has  become  even  rarer  in  recent  years. 

2 .  Pilot  agreements 

Although  we  did  not  maintain  precise  figures  on  the  question,  our 
review  of  contract  files  confirmed  that  it  is  more  common  for  the  parties 
to  agree  when  a  pilot  deal  is  made  to  seme  or  all  of  the  terms  upon  which 
a  series  would  be  ordered  by  the  network  and  supplied  by  the  producer. 
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In  many  cases,  the  agreement  with  respect  to  the  series  merely  sketches 
out  the  principal  terms  such  as  license  fees,  number  of  option  years, 
union  protection  date  and  number  of  episodes  per  year. 

Of  course,  the  fact  that  terms  have  been  agreed  upon  does  not  mean 
the  parties  cannot  alter  them.  We  therefore  did  not  study  precisely 
how  many  pilot  deals  were  accompanied  by  agreement  on  series  terms.  Rather, 
we  inquired  how  frequently  the  terms  which  were  in  fact  effective  during 
the  first  year  in  which  a  series  was  exhibited  were  the  same  as  the  terms, 
formal  or  informal,  agreed  upon  before  a  pilot  was  submitted  (or,  if  a 
walk-through,  script  or  spin-off  episode  was  contemplated  by  the  parties 
as  a  substitute  for  a  pilot,  then  prior  to  the  time  that  substitute  was 
submitted) .  Four  prime  time  series  clearly  did  not  involve  previous 

V 

production  of  a  pilot  or  a  substitute.  For  three  others,  all  developed 
several  years  ago,  the  documents  were  unclear  on  this  point.  Of  the 
remaining  16  series,  nine  clearly  were  not  in  fact  supplied  during  the 
first  year  under  terms  agreed  upon  before  a  pilot  or  substitute  was 
submitted,  six  were  supplied  under  such  conditions,  and  the  other  was 
supplied  pursuant  to  an  arrangement  in  which  only  the  license  fee  was 
established  before  the  pilot  was  submitted.  Of  these  same  16  series,  nine 
began  the  development  process  after  1974.  Six  of  these  nine  were  not  in 
fact  supplied  for  their  initial  year  of  exhibition  pursuant  to  terms 
agreed  upon  before  the  pilot  or  substitute  was  submitted. 

_J  These  series  were  either  spin-offs  or  had  already  become  successful  on 
another  network. 
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Of  the  four  daytime  series  for  which  in format ion  on  this  topic 
was  available,  two  were  supplied  during  the  first  year  of  exhibition 
under  terms  agreed  to  before  a  pilot  or  substitute  was  submitted.  Of 
the  three  children's  series  for  which  pilots  were  nude,  none  was  sup¬ 
plied  in  fact  under  such  conditions. 

It  seems  obvious,  therefore,  that  no  uniform,  monolithic  practice 
prevails  in  this  area.  While  it  is  quite  frequent  to  observe  the  parties 
incorporating  a  series  agreement  into  a  pilot  deal,  it  is  also  very 
frequently  the  case  that  before  the  pilot  goes  to  series  alterations  are 
made  in  the  agreement.  This  usually  took  the  form  of  increases  in  the 
license  fee  and  many  of  these  alterations  appeared  to  be  a  result  of 
refinement  of  the  series  concept  or  cast  growing  out  of  network-producer 
discussions  concerning  the  pilot.  What  most  clearly  emerges  is  that 
there  is  little  reason  to  believe  that  most  entertainment  series  supply 
contracts  effective  in  the  first  year  of  delivery  were  in  fact  fully 
negotiated  before  a  pilot  or  substitute  is  submitted. 

Perhaps  even  more  striking  in  this  regard  is  the  extent  of  change  that 
occurs  as  a  series  ages.  The  1977-78  season  ms  at  least  the  fourth  consecu¬ 
tive  season  of  network  exhibition  for  12  of  the  prime  time  series  we  examined. 
None  of  those  series  was  supplied  during  1977-78  under  contract  terms 
that  had  been  agreed  upon  before  its  pilot  was  submitted  (or,  if  no 
pilot  was  submitted,  prior  to  the  first  network  exhibition  of  the  series) . 
Indeed,  none  of  the  prime  time  series  had  run  on  the  network  more 
than  three  years  without  any  amendment  at  any  time  in  its  history, 
no  matter  how  long  its  network  run  had  been  by  1977-78.  Two  of 
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the  children's  series  were  in  at  least  their  fourth  year  in  1977 
78.  Neither  was  then  governed  by  the  terms  that  had  been  applicable  in 
its  first  year  on  the  network.  Four  of  the  daytime  entertainment  series 
were  in  their  fourth  or  subsequent  year;  one  was  supplied  that  year  pur¬ 
suant  to  an  agreement  established  before  a  pilot  or  its  substitute  was 

submitted  (or,  if  no  pilot  or  substitute  was  submitted,  prior  to  the 

*  / 

first  year  of  network  exhibition) .  Three  of  the  sporting  events  were 
exhibited  in  1977-78  for  at  least  the  fourth  consecutive  year.  None  was 
paid  for  in  1977-78  at  rates  established  for  1977-78  before  its  first  year 
of  network  exhibition.  One  of  the  specials  was  in  its  fourth  consecutive 
year;  although  the  initial  contract  established  a  fee  for  the  1977-7o 
program,  by  the  1977-78  season  that  fee  had  been  increased  by  over  20 
percent. 

In  short,  after  searching  the  contract  files  of  47  sports  programs, 
entertainment  series  and  specials  exhibited  during  the  1977-78  broadcast 
season,  we  were  able  to  locate  only  one  show  that  had  run  on  the  network  for 
at  least  three  years  and  was  supplied  during  1977-78  pursuant  to  terms 
agreed  upon  before  a  pilot  or  its  substitute  was  delivered  (or  before  the 
first  broadcast  year  if  no  such  pilot  or  substitute  was  contemplated) . 

The  conclusion  seems  almost  inescapable  that  the  phenomenon  we  looked 
for  is  as  rare  as  anything  in  the  program  supply  business. 


*/  Two  of  the  remaining  three  daytime  series  had  gone  through  two 

previous  long-term  contracts  without  any  alteration  in  their  terms. 
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3.  Series  agreements 

Some  people  we  interviewed  asserted  that  careful  analysis  of  the 
terms  of  network  program  agreements  is  misplaced  because  few  agreements 
of  any  kind  are  executed  and,  thus,  programs  are  frequently  produced 
without  any  ascertainable  underlying  agreement.  Consequently,  we 
sought  to  determine  how  frequently  series  production  or  exhibition  begins 

before  agreement  on  the  material  issues  is  reached. 

Of  the  47  series  or  special  programs  reviewed,  we  found  only  two 

(one  recently  commenced  prime  time  series  and  one  daytime  series  over 
a  decade  old)  that  actually  commenced  network  broadcast  without  at  least 
some  informal,  non-comprehensive  written  document  that  outlined  the 
basic  nature  of  the  arrangement .  For  only  10  of  the  23  prime  time 
programs,  however,  did  we  find  that  a  formal  written  contract,  clearly 
setting  out  the  more  detailed  expectations  of  the  parties  (even  if  not 
executed  by  both) ,  had  been  largely  agreed  upon  by  network  and  supplier 
in  advance  of  broadcast.  All  of  these  documents  had  also  been  agreed 
upon  or  otherwise  adopted  before  the  commencement  of  production.  Four 
of  the  prime  time  series,  two  of  which  were  spin-offs,  commenced  production 
(as  opposed  to  broadcast)  without  even  an  informal  series  agreement. 

Formal,  written,  inclusive  contracts  were  agreed  to  before  broadcast  for 
five  of  six  sports  events,  five  of  the  six  children's  shows,  and  tw d  of 
the  five  daytime  series  for  which  the  information  was  available. 
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Thus,  we  did  find  that  daytime  and  prime  time  series  frequently 
commence  exhibition  without  formal,  inclusive  agreements.  On  the 
other  hand,  it  was  rare  for  us  to  find  cases  in  which  series  were  ex¬ 
hibited  without  at  least  a  less  formal  and  inclusive  written  document. 
These  less  formal  agreements,  in  our  experience,  frequently  established 
no  more  than  the  annual  license  fees,  union  protection  date,  number  of 
option  years,  the  size  of  the  network  order  necessary  to  exercise  an 
option  and  perhaps  the  identities  of  the  cast  and  key  creative  people. 

4 .  Conclusions 

Although  it  is  true  that  the  network  entertainment  program  develop¬ 
ment  process  is  characterized  by  multi-year  agreements  that  usually 
specify  prices  and  at  least  a  few  other  provisions  to  be  effective 
several  years  hence,  these  agreements  are  themselves  a  part  of  that 
evolutionary,  dynamic  development  process.  As  ideas  mature  into  scripts 
which  produce  pilots  that  yield  series  which  may  continue  for  years,  so 
do  the  terms  of  the  agreements  between  a  network  and  its  supplier  change. 
It  would  be  erroneous  to  conclude  that  any  one  agreement  made  during  this 
evolutionary  process,  no  matter  how  long-term  or  ironclad  the  contract 
may  appear  to  be,  is  the  sole  or  the  last  deal  that  will  be  made.  The 
parties  are  not  only  legally  free  to  amend  their  contracts;  they  do  so 
with  regularity. 
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Long-term  agreements  executed  early  in  the  development  process  seon 
to  be  more  apparent  than  real.  Certainly,  it  was  unusual  for  us  to  dis¬ 
cover  the  parties  adopting  at  the  script  stage  a  written  agreonent,  formal 
or  informal,  containing  the  terms  for  production  of  a  series,  particularly 
for  series  developed  after  1974.  Although  we  frequently  observed  pilot 
agreements  which  incorporated  series  terms,  we  also  very  frequently  found 
the  agreonent  altered  before  or  during  the  initial  broadcast  year  of 
the  series,  particularly  for  series  that  began  the  development  process 
after  1974.  It  was  especially  rare  to  discover  a  contract  made  before 
submission  of  a  pilot  that  established  the  terms  which  in  fact  governed 
supply,  during  the  1977-78  broadcast  season,  of  a  program  then  more  than 
three  years  old. 

C.  Option,  Exclusivity  and  Spin-Off  Clauses 

.As  we  have  observed,  the  issues  of  whether  option,  exclusivity  and 

spin-off  clauses  have  anti-ccmpetitive  effects  or  violate  the  Commission's 

*  / 

rules  has  been  much  debated.—  We  examined  these  contractual  provisions 
in  order  to  understand  more  fully  the  context  in  which  these  issues  are 
presented . 

A  serious  methodological  problem  arose  from  the  informality  of  the 
contracting  process  we  have  just  described.  In  most  cases  we  found  at 
least  one  document  that  indicated  whether  the  network  had  attempted, 
desired  or  expected  to  obtain  option,  exclusivity  or  spin-off  provisions. 
But  it  was  frequently  very  difficult  to  determine  with  assurance  whether 
such  term(s)  had  been  agreed  to  by  the  supplier.  Where  a  formal,  inclusive 


*/  See  p.  5,  supra. 
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document  was  signed  by  the  parties  or  treated  by  them  as  controlling 
authority,  we  treated  its  terms  as  effective.  Where  there  existed 
only  an  informal,  briefer  written  document,  agreed  upon  by  both  parties, 
we  treated  those  terms  as  effective.  Where  such  an  informal  document 
existed  along  with  a  subsequent  formal,  inclusive,  written  document 
submitted  by  the  network  but  not  executed  by  the  supplier,  we  treated 
both  documents  as  establishing  effective  option,  exclusivity  and  spin¬ 
off  terms  unless  it  was  clear  the  supplier  nad  refused  to  execute  the 
formal  document  because  of  objection  to  the  particular  term  being  reviewed. 
As  a  result  of  this  procedure,  the  extent  of  option,  exclusivity  and  spin¬ 
off  protection  obtained  by  the  networks  is  probably  overstated  slightly. 

1 .  Options 

In  our  review  of  the  sample  contract  we  explained  some  of  the  basic 
considerations  that  lead  networks  and  their  suppliers  to  adopt  option 
contracts.-  In  such  deals  the  network  is  granted  a  number  of  unilateral 

kk  / 

rights,  exercisable  at  specified  dates, —  to  order  new  episodes  of  the 
series.  Ml  the  option  contracts  we  studied  provided  that  the  network's 
failure  to  order  any  episodes  in  one  period  extinguished  all  subsequent 

kkk  / 

options. - - 

Of  the  23  prime  time  series  we  reviewed,  the  network  obtained  a 
specified  number  of  option  years  in  21  cases,  an  unspecified  number  in 


V  See  pp.  163-65,  supra. 

**/  Typically,  prime  time  and  children's  entertainment  supply  contracts 
provide  for  major  options  to  be  exercised  annually.  Daytime  series 
contracts  may  provide  options  every  13  or  26  weeks,  particularly  for 
the  first  few  years  of  the  series. 

***/  As  illustrated  by  the  sample  contract,  the  network  may,  by  exercising 
its  major  option,  obtain  the  right  to  order  additional  episodes 
beyond  the  minimum  number  necessary  to  exercise  the  major  option. 
Failure  to  order  these  additional  episodes  does  not  extinguish  the  net¬ 
work's  subsequent  major  options  or  other  contract  rights.  See  p.  165, 
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one  and  no  options  in  the  other.  The  number  of  option  years  varied  from 
four  to  seven,  with  most  at  either  five  or  six.—  All  the  daytrme  and 
children's  series  contracts  we  reviewed  contained  options.  In  these 
cases,  however,  there  was  greater  variation  in  the  number  of  years  pro- 

**  y/ 

vided.  Daytime  series  provided  from  four  to  ten  years  of  options. — 
Three  of  the  children's  series  provided  three  option  years  while  the 
other  three  provided  six  or  seven. 

All  types  of  series  exhibited  common  patterns  in  the  number  of 
episodes  the  network  must  order  to  retain  its  future  options.  Every 
daytime  series  required  an  order  of  five  per  week.  Children's  series, 
exhibited  on  Saturday  mornings,  usually  typically  provided  for  13  or  16 
new  episodes  in  the  first  year  to  preserve  future  options,  but  varied 
substantially  in  minimum  requirements  for  subsequent  years.  For  three 
children's  series  no  further  new  episodes  had  to  be  ordered  to  retain 
future  options  and  the  remainder  varied  frcm  three  to  16.  In  14  of  the 
22  prime  time  series  contracts  containing  options,  the  minimum  first 
year  order  was  13  and  the  minimum  for  all  remaining  years  was  22.  In 
four  other  cases  22  was  the  minirnum  order  for  all  years.  None  of  the 
figures  respecting  the  number  of  option  years  or  minimum  episodes  variel 
noticeably  among  networks  or  among  series  of  different  ages. 


V  Some  of  the  variation  is  due  to  the  fact  that  the  contract  often  was 
concluded  after  the  first  year's  episodes  had  been  ordered.  In 
such  a  case,  the  contract  document  may  portray  the  first  year  as  an 
option  year  because  it  was  drafted  before  the  series  was  ordered  or 
was  taken  from  a  standard  form.  However,  in  such  cases,  we  did  not 
treat  the  first  year  as  an  option  year. 

**/  The  actual  figures  were  4,  5,  7,  7,  9,  10. 
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It  was  also  common  for  the  networks  to  obtain  a  preferred  bargaining 

*  / 

position,  usually  a  right  of  first  negotiation,  first  refusal,— 7  to  bid 

for  exhibition  rights  to  the  series  after  the  final  option  year.  The 

network  obtained  this  protection  in  16  of  the  prime  time  series  contracts 

we  reviewed.  In  at  least  two  other  prime  time  agreements,  however,  the 

network  failed  to  obtain  such  a  provision  because  the  supplier  insisted 

on  its  deletion.  All  the  daytime  and  all  but  one  of  the  children's  series 

contracts  we  reviewed  contained  such  clauses.  The  sole  exception  was  a 

case  in  which  the  supplier  refused  to  sign  a  contract  in  large  part 

because  of  its  objection  to  such  a  renewal  provision. 

**  / 

As  noted  above,— 7  the  option  contract  presents  particular  problems 
for  the  parties  where  the  series  proves  to  be  clearly  unsuccessful  at  the 
outset  of  the  first  year.  In  14  of  the  prime  time  series  agreements  we 


*/  Examples  of  such  a  clause  appears  in  the  sample  contract  at  S.I. 

The  contract  contains  similar  procedures  for  other  issues  at  S.XX 
and  S.XXI.  First  negotiation,  first  refusal  clauses  take  a  variety 
of  specific  forms.  The  underlying  notion  is  that  the  producer  promises 
initially  to  negotiate  only  with  the  particular  netvnrk  involved 
(first  negotiation)  and,  if  no  agreement  is  then  made,  premises  to 
permit  the  particular  network  an  opportunity  to  match  certain  other  offers 
(first  refusal).  The  sample  contract,  in  S.I.,  sets  out  a  procedure 
by  which  the  producer  is  to  make  a  final  offer  to  ABC  during  the 
exclusive  negotiation  session.  If  the  network  turns  the  offer  down, 
the  producer  is  obligated,  before  it  enters  a  deal  with  another 
network  that  is  less  favorable  to  the  producer  than  its  final  offer 
to  ABC,  to  offer  ABC  the  less  favorable  deal.  An  alternative  procedure 
is  to  require  the  network  and  producer  to  mke  final  offers,  split  the 
difference,  and  regard  that  middle  amount  as  the  terms  below  which 
the  producer  cannot  go  with  another  network  before  offering  the  same 
deal  to  the  original  network.  Sometimes  first  negotiation,  first  refusal 
clauses  make  provisions  for  disregarding  non-monetary  promises  (e.g. , 
number  of  option  years)  or  converting  them  to  dollars  for  purposes  of 
comparing  "final  offers"  with  subsequent  offers  from  other  networks. 
Variations  also  occur  in  the  time  period  established  for  the  initial, 
exclusive  bargaining  sessions. 

**/  See  p.  167,  supra. 
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reviewed,  the  network  expressly  promised  to  make  additional  payments  if 
the  series  was  not  renewed  for  the  second  year  or  if  its  first  year  order 
was  cut  back  below  a  stated  number  of  episodes.  Such  provisions  occurred 
more  frequently  in  contracts  for  series  that  began  the  development  process 
after  1971,  but  did  not  vary  substantially  after  that  time.  We  found  no 
such  provisions  in  any  of  the  daytime  or  children's  series  contracts. 

In  sum,  of  the  entertainment  series  contracts  we  reviewed  all  but 
one  contained  option  provisions.  There  was  a  great  deal  of  similarity 
among  prime  time  series  contract  option  provisions.  Daytime  and  childrens 
series  contracts  tended  to  exhibit  more  variations,  and  did  not  follow 
the  prime  time  contracts  patterns,  but  these  provisions,  too,  are  probably 
more  remarkable  for  their  similarity  than  their  differences. 

2.  Exclusivity  provisions 

*  / 

As  explained  above,—'  an  important  function  of  the  network  program 
supply  contract  is  to  define  the  extent  of  property  rights  in  the  series 
and  its  individual  episodes  which  the  supplier  conveys  to  the  network. 

An  important  aspect  of  this  definition  is  the  determination  of  whether 
and  to  what  extent  the  network  is  entitled  to  an  exclusive  right  to 
broadcast  the  programs  in  the  series.  Depending  to  some  extent  on  the 
nature  of  the  series,  the  exhibition  rights  possessed  by  the  supplier 
include  network  broadcast  in  the  same  daypart,  network  broadcast  in  other 


V  See  p.  169,  supra. 
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dayparts  (especially  network  daytime  or  late-night  stripping-^  of  prune 
time  series  episodes) ,  first-run  and  off-network  syndication,  pay 
program  distribution  (including  cable  and  over-the-air  subscription 
television )  videocassettes  and  videodiscs,  and  advertiser-supported 
cable  distribution.  The  network  is  likely  to  have  an  interest  in 
obtaining  exclusivity  against  each  of  these  exhibition  modes  in  order 
to  assure  that  the  full  audience  for  the  series  is  attracted  to  the 

network. 

At  least  with  respect  to  the  initial  exhibition  of  original 
episodes,  the  program  supplier  is  not  likely  to  have  significantly 
different  interests.  Exhibition  of  such  episodes  in  several  modes 
simultaneously  is  likely  to  do  little  more  than  disperse  the  number  or 
viewers  watching  the  series. 

The  problem  of  exclusivity  is  more  complicated  when  we  consider 
series  episodes  as  to  which  the  network  has  already  exhausted  its  exhibi¬ 
tion  rights.  Consider,  for  example,  episodes  produced  for  the  first  year 
of  a  series  which  is  now  in  its  fourth  year.  The  supplier  my  find  these 
episodes  have  a  high  value  in  other  exhibition  modes,  such  as  syndication 
or  network  stripping.  Yet  such  exhibition  may  divert  viewers  from  watching 


*/  For  a  discussion  of  "network  stripping",  see  pp.  95-97,  supra. 


**/  For  a  discussion  of  syndication  practices,  see  pp.  110-61,  supra. 
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forthcoming  new  episodes.  The  supplier  is  in  a  position  to  trade  off 
such  costs  against  the  benefits  of  simultaneous  distribution  of  repeats 
but  the  network  is  not  (except  in  the  case  of  other  daypart  stripping 
on  the  same  network)  .  In  part,  this  is  because  the  Commission  rules 
prevent  the  network  from  sharing  in  revenues  from  these  alternate  modes 
of  exhibition. 

Consequently,  one  should  expect  to  find  networks  routinely  acquiring 
exclusivity  protection  for  original  episodes  with  respect  to  a  wide  range 
of  competing  exhibition  modes.  Further,  one  might  expect  to  see  more 
focused  bargaining,  and  more  variation  in  terms,  with  respect  to  the  extent 
of  exclusivity  given  the  network  in  repeat  episodes  from  prior  years. 

Accordingly,  we  reviewed  exclusivity  clauses  hoping  to  determine  the 
extent  to  which  exclusivity  was  obtained  as  against  various  competing  modes 
of  distribution  and  the  frequency  with  which  distinctions  were  made  between 
episodes  for  which  the  network  had  exhausted  its  exhibition  rights  and 
those  for  which  it  had  not.  What  we  discovered  were  patterns  of  agreement 
both  simpler  and  more  complex  than  we  had  expected. 

First,  explicit  exclusivity  protection  is  frequently  obtained.  Some 
measure  of  express  exclusivity  was  granted  the  network  in  all  sports  and 
special  programs  and  all  daytime  and  children's  series  we  reviewed,  except 
for  one  advertiser-supplied  special.  This  also  occurred  in  18  of  the  23 
prime  time  series  contracts  we  reviewed.  The  five  exceptions  were  all 
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cases  in  which  the  parties  had  adopted  only  an  informal,  skeleton  agree¬ 
ment  with  respect  to  price  and  quantity  and  neither  party  bothered  to 
draft  and  present  to  the  other  an  exclusivity  clause. 

Secondly,  we  discovered  that  exclusivity  clauses  frequently  do  not 
spell  out  with  particularity  the  extent  of  protection  afforded  the 
network  against  other  distribution  modes.  Consider,  for  example,  the 
principal  exclusivity  clause  in  the  sample  contract:  "Packager  grants 
to  ABC  exclusivity  protection  in  the  Series,  Pilot,  and  each  Progam  ...  in 
all  media  in  the  Broadcast  Area  ...  throughout  the  Term."  (p.  8.)  This 
clause  seams  to  prohibit  absolutely  and  without  distinction  exhibition 
in  all  other  modes.  Yet  this  apparently  very  broad  scope  might  lead  one 
to  question  whether  it  is,  indeed,  proper  to  attribute  such  extensive 
reach  to  this  brief  clause.  For  example,  does  "exclusivity  protection" 
include  a  promise  not  to  license  for  non-network  uses?  Does  the  bald 
phrase  "all  media"  include  pay  program  distribution?  Videodiscs?  Radio? 
Books?  If  the  exclusivity  phrase  is  indeed  so  all-encompassing,  why 
would  the  parties  separately  include  a  half-page  paragraph  on  network 
stripping?  ( S . XX . ) 

We  do  not  moan  to  suggest  answers  to  these  questions,  but  only  to 
point  out  that  such  brief  exclusivity  clauses  may  not  be  construed 
to  be  as  all-encompassing  as  one  might  think  at  first  glance.  With 
respect  to  such  clauses,  then,  it  is  not  possible  to  ascertain  the 
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true  extent  of  exclusivity  conferred.  Of  the  contracts  we  reviewed 
that  contained  exclusivity  clauses,  six  of  the  prime  time  series  agree¬ 
ments  and  16  of  all  other  contracts  contained  only  similar  broad,  non¬ 
specific  exclusivity  provisions.  Of  the  18  prime  time  series  contracts 
containing  exclusivity  clauses,  ten  specifically  mentioned  pay  program 
distribution  and  another  two  contained  such  phrases  as  "all  media"  or 
"all  broadcast  and  non-broadcast  uses"  which  could  be  construed  to 
include  pay  media.  For  the  24  non-prime  time  series  contracts,  the 
numbers  were  five  and  four  respectively,  and  in  one  other  case  the  parties 
specifically  disputed  this  aspect  of  the  clause. 

Consequently,  we  simply  found  it  impossible  to  draw  conclusions  on 
the  extent  to  which  exclusivity  protection  varies  with  respect  to 
different  carpeting  modes  of  distribution  and  exhibition.  Rather,  we 
discovered  what  seemed  to  us  a  remarkable  disregard  for  defining  the 
precise  extent  of  those  network  rights. 

Practice  was  no  clearer  with  respect  to  the  degree  of  exclusivity 
networks  obtain  in  episodes  after  the  network  exhibition  rights  are 
exhausted.  Not  one  contract,  among  those  we  reviewed,  clearly  exempted 
such  episodes  from  exclusivity  protection.  Yet  most  did  not  clearly 
include  such  episodes,  either,  although  several  prime  time  contracts 
specifically  prohibited  daytime  stripping.  Moreover,  for  the  reasons 
detailed  above,  it  was  frequently  impossible  to  determine  the  extent 
to  which  non-network  or  pay  exhibitions  were  governed  by  the  exclusivity 
provisions  we  reviewed. 
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In  sum,  we  found  that  sore  express  measure  of  exclusivity  was 

usually  obtained.  These  clauses  were  far  from  uniform,  however,  in 

language  or  scope.  The  extent  of  exclusivity  protection,  both  as 

against  other  modes  of  distribution  and  exhibition  and  as  applied  to 

episodes  the  network  has  no  further  rights  to  broadcast,  was  unclear 

in  many  respects.  As  the  evidence  we  discovered  with  respect  to 

*  / 

renegotiation  of  contracts  shows,—  it  cannot  be  said  that  the  parties 
believe  these  clauses  are  of  no  consequence.  Rather,  it  appears  that 
producers  have  been  content,  in  the  initial  development  stages  of  series, 
to  assent  to  general,  broadly-phrased  exclusivity  provisions  while  both 
parties  expect  that  the  actual  operation  of  these  clauses  will  be  examined 
mure  carefully  should  the  subsequent  course  of  the  series  lead  to  a 
divergence  in  interests  between  network  and  supplier. 

3.  Spin-Off  clauses 

kk  / 

To  a  large  extent,  spin-offs — 7  present  a  variation  of  the  exclusivity 
problem.  One  of  the  property  rights  a  supplier  acquires  as  it  produces 
a  series  is  a  copyright  that  enables  the  supplier  to  exclude  all  others 
from  producing  spin-offs  from  that  series.  Networks  are  likely  to  seek 
protection  from  spin-off  production  for  the  same  reason  they  seek  exclusivity 
generally  -  to  avoid  competition  for  the  principal  series'  audience. 


V  See  pp.  219-24,  infra. 

**/  "Spin-off"  is  the  industry  term  used  to  describe  a  series  built 

around  characters  or  themes  first  developed  in  another  series  by  the 
same  supplier.  For  example,  "The  Jeffersons"  is  a  spin-off  of 
"All  in  the  Family". 
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Moreover,  networks  may  feel  that  spin-off  protection  is  inextricably 
bound  up  with  their  function  as  developer  and  reviewer  of  the  principal 
series.  The  principal  series'  characters  that  become  the  basis  of  a 
spin-off  may  have  been  suggested  or  partially  created  by  the  network's 
own  personnel  who  reviewed  and  suggested  changes  in  the  principal  series, 
or  the  network  may  believe  the  chemistry  or  continuity  of  the  principal 
series  may  be  disrupted  or  destroyed  by  diverting  a  leading  character 
to  a  new  series. 

Spin-offs  do,  however,  constitute  additional  series.  Thus,  the 
network  is  likely  to  have  an  interest  in  acquiring  promising  spin-offs, 
as  well  as  preventing  their  exhibition  elsewhere.  For  its  part,  the 
supplier  is  likely  to  desire  network  financing  for  any  potential  spin¬ 
off.  For  these  reasons,  we  might  expect  the  parties  to  provide  a  ban 
on  spin-off  production  less  often  than,  for  example,  they  provide  for 
network  exclusivity  of  the  principal  series.  Further,  the  parties  might 
more  frequently  set  up  mechanisms  for  concluding  agreements  for  the 
production  and  supply  of  spin-off  series. 

For  certain  program  types,  of  course,  these  considerations  play  no 
role.  For  example,  the  networks  obtained  no  spin-off  protection  in  any 
of  the  six  sports  programs  we  reviewed.  Spin-off  protection  was  obtained 
for  only  one  special,  which  was  produced  pursuant  to  a  6  year  option 
contract  providing  for  one  new  program  per  year.  Thus,  spin-off  protec¬ 
tion  is  not  obtained  simply  as  a  matter  of  course. 
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With  respect  to  the  entertainment  program  series  we  reviewed,  the 
network  obtained  express  spin-off  protection  for  14  prime  time  series, 
two  daytime  series,  and  three  children's  series.-  These  results  drd 
not  vary  noticeably  among  networks,  program  formats,  or  age  of  the 
agreement.  Five  of  the  six  non-prime  time  contracts  (including  the 

**  / 

special)  that  contained  a  spin-off  clause  flatly  prohibited  spin-offs. — 

The  type  of  protection  afforded  by  prime  time  series  contracts  was  more 
varied.  Five  provided  the  network  only  a  right  of  first-negotiation  and 
first  refusal  for  all  spin-offs.  Four  (three  of  which  were  with  the  same 
network)  provided  a  complete  ban  on  spin-offs.  Five  banned  spin-offs 
based  on  "major"  or  "continuing"  characters  or  performers  and  gave  the 
network  first-negotiation  and  first-refusal  rights  for  other  spin-offs 
of  the  series. 

One  of  the  non-prime  time  contracts  gave  the  network  first  negotiation 
and  first  refusal  rights  beyond  the  end  of  the  series'  network  run  to 
acquire  spin-off  series.  Eight  of  the  prime  time  contracts  contained 
such  a  provision,  two  of  which  applied  only  to  spin-offs  based  on  continuing 
characters.  In  one  other  prime  time  contract  the  parties  could  not  agree 
whether  to  provide  spin-off  protection  beyond  the  network  run. 

Many  of  the  prime  time  series  whose  contracts  we  revised  either 
produced  spin-offs  or  were  spin-offs  of  earlier  series.  Thus,  we  of 


V  In  a  few  other  cases,  for  which  we  have  no  exact  count,  the  exclusivity 
clause  was  worded  broadly  enough  (e.g.,  "other  similar  program")  that 
it  might  have  had  the  effect  of  banning  spin-offs. 

**/  In  the  other  case,  the  parties  were  unable  to  resolve  a  dispute  over 
the  extent  of  protection  to  be  afforded. 
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course  know  without  examining  the  contracts  that  the  dynamics  of  the 
program  supply  process  work  to  some  extent  to  facilitiate  the  develop¬ 
ment  of  promising  spin-offs.  The  contracts  clearly  reveal  that  there  is 
no  uniform  practice  with  respect  to  spin-off  protection.  Where  spin-offs 
terms  are  adopted  in  prime  time  series  contracts  they  usually  seem  designed 
principally  to  accommodate  the  network's  dual  interests  in  preventing 
competition  from  other  networks  while  adding  strong  shows  to  its  schedule 
and  the  supplier's  interest  in  remaining  free  to  produce  new,  premising 
series.  Hence,  the  frequent  limitation  of  spin-off  protection,  where 
obtained,  to  first  negotiation  and  first  refusal  rights.  This  did  not, 
however,  appear  to  be  the  case  in  the  non-prime  time  series  we  reviewed 
where  spin-off  protection,  although  infrequently  obtained,  was  usually 
granted  in  the  form  of  a  prohibition  on  spin-offs.  The  effect  of  the 
network  obtaining  a  ban  on  spin-offs  is  to  grant  the  network  power  to 
control  the  use  of  spin-offs. 

D.  Other  Rights  or  Interests 

In  our  review  of  the  contract  files,  we  also  sought  to  ascertain 
bhe  frequency  with  which  provisions  appeared  that  dealt  with  certain 
other  rights  or  interests.  The  selection  of  these  additional  areas 
was  based  upon  issues  that  had  been  raised  in  the  Network  Inquiry. 

1.  Guarantee  of  broadcast 

To  understand  fully  the  nature  of  the  rights  obtained  by  the  program 
producer ,  it  is  necessary  to  know  whether  the  network  is  contractually 
obligated  to  broadcast  the  programs  supplied.  In  our  review  of  47  con¬ 
tract  files  we  found  only  one  case  in  which  it  could  be  argued  that  the 
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network  was  contractually  required  to  broadcast  an  episode  and 
no  case  in  which  repeat  broadcasts  were  premised.  The  single  exception 
was  one  advertiser-supplied  special  where,  rather  than  executing  a  program 
supply  contract,  the  network  and  the  advertiser  entered  into  a  contract 
for  the  sale  of  a  block  of  network  time.  Arguably,  in  these  circumstances 

V 

failure  to  broadcast  the  special  would  have  been  a  breach  of  the  contract.— 

Not  only  did  the  contracts  we  reviewed  contain  no  promise  of  broadcast, 

but  it  was  also  quite  comron  to  find  an  express  disclaimer  that  any  such 

**  / 

promise  existed  or  could  be  implied. — 

2.  Guarantees  of  product  quality  or  supplier  capability 
Tto  understand  fully  the  nature  of  the  rights  obtained  by  the  network, 
it  is  necessary  to  know  the  extent,  if  any,'  of  the  contractual  obligation 
imposed  upon  the  program  supplier  beyond  a  duty  to  deliver  a  number  of 
episodes  at  certain  times.  In  particular,  does  the  supplier  warrant  either 
the  quality  of  its  product  or  the  capability  of  the  producer? 

None  of  the  contracts  reviewed  contained  a  promise  by  the  supplier 
to  produce  a  product  of  a  minimum  level  of  quality,  whether  measured 
objectively  ( e . g .  ,  by  ratings  produced)  or  subjectively  (e.g. ,  by  network 

kkk  / 

comparison  with  earlier  products)  . - -  Nor  was  the  license  fee  ever 

established  to  vary  with  program  quality  or  productivity.  The  inability 


V  We  also  found,  in  some  advertiser-supplied  series,  a  provision  that 
the  network  would  either  schedule  the  episodes  to  run  at  a  certain 
time  or  permit  the  advertiser  to  cancel  the  agreement. 

**/  The  cernnon  industry  short-hand,  frequently  expressed  in  the  agreements, 
is  that  the  network  promises  only  to  "pay  or  play".  This  colloquialism 
is,  of  course,  also  a  malapropism.  Clearly,  what  the  phrase  is  intended 
to  convey  is  that  the  network  will  "pay,  and  play  or  not  play  as  it  chooses". 

***/  The  contracts  for  two  sports  events  required  the  supplier  to  use  its  "best 
efforts"  to  attract  quality  players  and,  in  one  of  them,  to  produce  a  "top 
calibre  half-time  show. "  In  one  contract  to  supply  a  prime  time  series  the 
producer  premised  that  the  programs  would  not  "be  what  would  be  considered  the  J 
television  equivalent  of  a  tract  on  behalf  of  any  political  ideology  or  viewpa  -1 
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or  unwillingness  of  the  parties  to  incorporate  provisions  respecting 
program  quality  helps  to  explain  not  only  the  frequent  clauses  providing 

for  extensive  network  oversight  of  the  independent  producer's  creative 

*/  .  ... 
processes,—  but  also  the  peculiar  strategic  bargaining  choices  over 

**  / 

license  fees  which  the  parties  face. — 7 

It  is  quite  common  for  the  supplier  to  premise  to  obtain  liability 
insurance  against  such  risks  as  slander,  defamation,  misrepresentation 
or  invasion  of  privacy  storming  from  broadcast  of  episodes.  Less  common 
was  a  provision  expressly  providing  that  the  supplier  would  furnish 
the  network  with  assurances  of  the  supplier's  financial  capability  to 

perform  the  contract. - 7  We  found  such  a  provision  in  three  of  the  23 

prime  time  series  agreements,  one  contract  for  a  special,  and  one  children's 
series  agreement.  Of  these  a  representative  provision  stated,  at  the 
informal  agreement  stage,  that  the  network  had  the  right  to  require  the 
supplier  to  co-produce  the  series  with  a  production  company  to  be  desiejnated 
by  the  network.  A  subsequent  formal  agreement  provided  that  before  the 
network  paid  any  license  fee,  the  supplier  would  furnish  the  network 
satisfactory  evidence  of  its  financial  responsibility  or,  in  lieu  thereof, 
a  completion  bond.  Further,  an  elaborate  provision  granted  the  network 
the  right  to  take  over  production  of  the  series  if  the  supplier  failed  to 


*/  See  p.  168,  supra  and  sample  contract  terms  cited  therein. 

**/  See  pp.  347-55,  infra. 

***/  For  a  discussion  of  the  circumstances  which  might  give  rise  to  the 
inclusion  of  such  provision,  see  the  discussion  of  "laying  off"  at 
pp.  66-70,  supra . 
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perform,  and  specified  the  conditions  under  which  this  take-over  would  be 
permissible.  We  also  observed  three  or  four  instances  of  bargaining 
over  such  financial  guarantee  clauses,  in  which  the  supplier  overcame 
the  network's  initial  attempt  to  include  a  financial  responsibility  or 
guarantee  provision. 

3.  Producer  use  of  network  facilities 

Many  program  supply  contracts  permit  the  supplier,  at  its  option, 

to  use  network-owned  facilities  to  produce  the  programs.  The  initial 

Notice  of  Inquiry  in  this  proceeding  asked  whether  program  supply  con- 

...  V 

tracts  are  conditioned  on  the  producer's  promise  to  use  such  facilities,— 
Accordingly,  we  inquired  whether  program  producers  were  required  to  employ 
network  facilities.  We  found  two  contracts,  in  the  47  files  we  reviewed, 
that  contained  such  a  provision.  One  of  these  was  an  option  contract  to 
supply  one  special  per  year  for  several  years;  the  requirement  that 
network  facilities  be  utilized  was  deleted  after  the  second  year.  The 
other  contract  was  for  the  production  of  a  daytime  series.  Our  findings 
seem  consistent  with  the  view  uniformly  expressed  by  producers  in  our 
interviews  with  thorn  that  during  the  1960  's  the  networks  frequently  con¬ 
ditioned  program  supply  contracts  upon  agreement  to  use  network  facilities, 
but  that  such  practices  no  longer  occur. 

Occasionally,  we  found  that  a  network  obtained  the  right  to  approve 
the  producer's  choice  of  facilities  in  order  to  assure  they  were  technically 
satisfactory.  In  one  case,  the  contract  stipulated  that  episodes  of  a 


V  Initial  Notice,  para.  24.  Apparently,  this  had  also  become  an  issue 
in  the  Justice  Department's  antitrust  suit  against  the  networks.  See 
PP-  420-21  ,  infra. 
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series  were  to  be  produced  within  the  United  States,  but  this  did  not 
seesn  designed  to  require  use  of  the  network's  facilities.  Two  prime 
time  series  contracts  included  a  provision  that  "the  network  will  furnish" 
production  facilities.  These  could  be  construed  to  require  the  producer 
to  use  such  facilities,  but  the  context  seemed  to  us  to  indicate  that 
while  the  network  was  bound  to  make  its  facilities  available,  the  producer 
was  not  legally  bound  to  use  then.  Daytime  series  frequently  provide  that 
production  costs  will  be  borne  by  the  network  so  long  as  network  facilities 
are  employed,  but  we  do  not  believe  that  these  can  be  understood  to  impose 
a  legal  obligation  to  use  network  facilities.  Nevertheless,  if  the  license 
:  fee  in  such  contracts  does  not  take  account  of  those  production  costs ,  the 
producer  probably  would  not  move  to  other  facilities  unless  the  lee  was 
;  renegotiated . 

Were  the  Commission  to  contemplate  promulgating  a  rule  in  this  area, 
presumably  it  would  have  to  determine  how  to  define  and  treat  at  least  the 
ifour  types  of  provisions  discussed  in  the  preceding  paragraph.  Moreover, 
it  would  need  to  establish  a  method  for  deciding  whether  a  provision  that 
:  network  facilities  must  be  employed  was  a  condition  of  obtaining  the 
program  supply  contract.  We  have  been  unable  to  uncover  any  evidence  that 
the  benefits  of  such  a  rule  would  be  worth  these  costs. 
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4 .  Acquisition  of  financial  interests 

Finally,  in  an  effort  to  understand  the  operation  of  the  financial 
interest  and  syndication  rules,  we  sought  to  determine  the  extent  to 
which  program  supply  contracts,  effective  after  1973,  gave  the  network 
any  rights  to  share  in  income  the  supplier  might  receive  from  its  property. 

We  found  no  provision  in  any  of  the  47  contract  files  that  directly 
conferred  such  rights  on  the  network.  We  did  observe,  however,  two  prac¬ 
tices  which  may  conflict  with  existing  Ccmnission  rules. 

One  network  included  in  many  of  the  contracts  we  examined  a  provision 

similar  or  identical  to  the  following:  "any  exercise  of  merchandising 

rights  will  be  subject  to  /the  network's/  reasonable  approval  from  the 

standpoint  of  significant  impairment  of  saleability  of  the  series."  Such 

a  provision  evidently  is  designed  to  prevent  the  supplier  from  exercising 

unlettered  discretion  in  determining  whether,  and  under  what  conditions, 

to  market  such  items  as  dolls,  toys  or  games  based  upon  the  series,  its  theme 

or  its  characters.  Because  the  financial  interest  rule,  properly  construed, 

.  .  .  */ 

clearly  prevents  the  networks  from  acquiring  such  merchandising  rights,— 
the  question  this  practice  presents  is  whether  subjecting  merchandising 
decisions  to  a  network  veto,  to  be  exercised  according  to  agreed-upon 
standards,  is  a  violation  of  that  principle. 

One  network  followed  a  practice,  at  least  through  1978,  of  seeking 
to  acquire  Canadian  broadcast  rights  to  programs  independently  produced 


V  Appendix  B  contains  our  analysis  of  the  scope  of  the  financial  interest 
rule. 
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!  .  */ 

i  for  its  network.—  Where  successful,  the  network  then  seeks  to  place 
(the  show  on  a  Canadian  network.  The  U.S.  network  sells  sponsorship  to 
:  Canadian  advertisers  and  compensates  the  Canadian  network  for  the  air 
:  time  purchased.  The  funds  received  from  sponsorship,  to  the  extent  they 
|  exceed  air  time  charges,  are  retained  by  the  network  or  shared  with  the 
i  program  producer. 

The  Camissian's  financial  interest  and  syndication  rules — 7  provide, 
inter  alia,  that  no  television  network  may  "sell,  license  or  distribute 
3  television  programs  of  which  it  is  not  the  sole  producer  for  exhibition 
|  outside  the  United  States  ..."  or  "acquire  any  financial  interest  or 
[  proprietary  right  or  interest  in  the  exhibition,  distribution,  or  comer- 
cial  use  of  any  (independently  produced)  television  program...,  except 

the  license _ to  network  exhibition  within  the  United  States  and  on 

foreign  stations  regularly  included  within  such  television  network _ " 

A  network  is  authorized  to  sell  or  distribute  "programs  of  which  it  is 
the  sole  producer  for  television  exhibition  outside  the  United  States  .... 

Whether  the  practice  of  selling  Canadian  rights  is  lawful  depends 
upon  the  meaning  of  the  phrase  "regularly  included. "  The  network  my 
contend  that  the  practice  simply  makes  the  Canadian  networks  extensions 
of  the  U.S.  network.  On  the  other  hand,  the  plain  language  of  the  rule 


*/  We  have  no  reason  to  believe  the  practice  ceased  after  1978,  but  did 
not  examine  documents  pertaining  to  1979  or  1980.  One  other  network's 
files  indicated  that  it  my  follow  a  similar  practice  but  the  documents 
were  sketchy  on  this  point. 

**/  47  C.F.R.  §  73. 658 (j)  (1979). 
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seems  to  be  designed  to  forbid  any  foreign  distribution  by  U.S.  networks 
of  independently  produced  shews,  excepting  only  border  stations  located 
on  foreign  soil  that  are  utilized  by  the  network  to  reach  the  full  U.S. 
populace. 

Either  of  the  practices  just  described  may  violate  the  Commission's 
rules.  We  have  not  understood  the  mission  of  the  Network  Inquiry  to 
include  ruling,  or  proposing  rulings,  upon  the  proper  legal  construction 
of  existing  FCC  regulations  governing  network  behavior,  absent  a  contrary 
directive  from  the  Commission.  Accordingly,  we  have  not  conducted  an 
exhaustive  factual  investigation  into  the  nature  or  extent  of  these 
practices  and  we  do  not  offer  any  judgment  whether  they  are  legal.  Never¬ 
theless,  if  the  Commission  is  to  take  any  active  role  in  enforcing  the 
financial  interest  rule  and  the  ban  on  network  participation  in  foreign 
syndication,  it  would  seem  appropriate  that  enforcement  personnel  be 
designated  and  directed  to  resolve  these  questions. 

E.  Renegotiation 

Thus  far  we  have  been  concerned  principally  with  the  intial  agree¬ 
ments  for  the  supply  of  entertainment  series  and  specials  to  networks. 
Throughout  this  review  we  have  noticed  that  while  fundamental  terms  are 
frequently  established  before  or  during  the  first  year  of  an  option  con¬ 
tract,  those  terms  are  frequently  altered,  by  amendment,  during  the  course 
of  any  network  run  that  lasts  more  than  a  year  or  two.  Most  frequently 
amended,  in  our  experience,  are  the  payment  terms. 
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In  this  section  we  provide  a  summary  of  the  kinds  of  renegotiations 
we  observed  as  we  reviewed  the  designated  contract  files.  We  know  of 
no  method  for  systematically  studying  renegotiation  of  contracts  like 
these;  in  most  instances,  they  are  simply  too  unwieldly  to  admit  of 
numerical  calculation  and  comparison.  Accordingly,  here  we  largely  des¬ 
cribe  impressions  and  present  what  we  perceived  to  be  typical  examples 
of  the  complex  phenomenon  of  renegotiation. 

1.  Payment  increases 

The  typical  option  contracrt  provides  at  the  outset  for  an  increase 
in  the  per  episode  license  fee  as  each  succeeding  option  is  exercised . — 
There  are  various  ways  in  which  these  figures  may  be  increased  further 
for  those  shews  successful  enough  to  merit  the  network's  decision  to 
exercise  successive  options. 

a.  Union  protection  clauses.  All  but  two  of  the  prime  time,  day¬ 
time  and  children's  entertainment  series  agreements  we  reviewed  contained 

★  ★  / 

a  clause,  like  those  described  above, — -  in  which  the  network  promised 
to  increase  the  license  fee  to  cover  any  extra  costs  imposed  by  increases 

in  union  wage  scales  after  a  certain  date. - -  None  of  the  agreements 

to  supply  specials  or  sports  programs  contained  this  protection.  Such 
clauses  operate,  in  effect,  to  adjust  license  fees  without  actual  renegotia¬ 
tion  between  networks  and  their  suppliers.  It  is  our  impression  that,  in 


V  See,  e.g. ,  P.  5  of  the  sample  contract  described  at  p.  166,  supra. 

**/  See  p.  166,  supra. 

***/  Two  daytime  series  lacked  this  type  of  clause.  In  one  case  the  supplier 
had  enjoyed  such  protection  for  a  decade,  but  the  clause  was  deleted 
when  a  new,  comprehensive  contract  was  negotiated.  In  the  other,  network 
production  facilities  were  being  used  and  the  network  promised  to  pay 
the  annual  below- the-line  expenses  up  to  a  stated  maximum. 


k 
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the  cases  we  reviewed,  lengthy  and  detailed  negotiated  occurred  more 
frequently  over  the  precise  scope  and  date  of  such  union  protection 
clauses  than  over  any  other  provision  except  license  fees.  Certainly, 
this  topic  was  far  more  frequently  raised  early  and  negotiated  carefully 
than,  for  example,  issues  concerning  the  extent  of  property  rights  to  be 
conveyed  to  the  network. 

b.  Relief.  In  many  cases,  the  supplier  of  a  successful  series  finds 
itself  in  a  dilerma  after  the  first  year  or  two.  Total  license  fee  pay- 
mErts  have  not  covered  cumulative  costs  of  production,  but  the  present 
deficit  cannot  be  erased  by  syndication  or  other  sales  due  to  either  or 
both  of  two  factors:  insufficient  episodes  may  be  available  to  make  a 
syndication  sale  attractive  and  the  network ' s  exclusivity  protection  may 
prevent  domestic  sales.  In  such  cases,  the  supplier  is  likely  to  seek 
"relief."  We  observed  that  frequently,  but  not  always,  the  network  will 
provide  that  relief  in  the  form  of  a  lump  sum  payment  designed  to  meet 
all  or  a  part  of  the  series'  direct  production  costs,  as  determined  by 
network  auditors,  not  covered  by  license  fee  payments. 

For  example,  after  one  successful  prime  time  situation  comedy  had 
run  for  three  years,  the  network  agreed  to  pay  its  producer  $1,000,000  to 
cover  the  deficit  on  that  series  and  to  increase  the  per  episode  license 
fee  on  another  of  the  same  supplier's  series  by  $10,000  until  the  other 
series'  deficit  was  erased.  A  network  granted  relief  from  earlier  deficits 
to  the  producer  of  a  children's  series  by  increasing  future  license  fees 
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by  $6,700  per  program.  When  one  daytime  series  incurred  higher  than 
expected  start-up  costs,  the  network  paid  the  producer  $7500  for  "pre- 
production  costs  and  expenses  in  connection  with  the  preparation  of 
the  series  for  first  broadcast."  When  an  action-adventure  show  incurred 
higher  than  expected  costs  due  to  the  expense  of  filming  on  location, 
the  network  paid  $100,000  to  the  producer. 

In  cases  where  "relief"  was  granted,  we  did  not  often  observe  the 
network  obtaining  an  explicit  consideration  in  return.  However,  in  many 
cases  a  relief  payment  was  part  of  a  broader  arrangement  that  may  have 
included,  for  example,  increased  license  fees  to  the  supplier  and  additional 
options  granted  to  the  network.  Moreover,  the  network  may  conclude  that 
a  relief  payment  is  in  its  own  interest  as  well,  either  to  assure  the 
supplier's  financial  capacity  to  continue  producing  the  desireable  series 
or  to  encourage  the  successful  producer  to  continue  to  bring  development 
projects  to  that  network. 

Whatever  the  precise  dynamics  of  the  process,  we  came  away  from  our 
contract  review  with  the  impressions  that  relief  is  almost  universally 
requested  by  producers  of  successful  prime  time  and  children's  series,  is 
occasionally  sought  by  daytime  producers,  is  almost  never  asked  for  by 
suppliers  of  specials  and  sports  programs,  and  is  granted  frequently,  but 
by  no  means  always,  when  requested.  Certainly,  relief  is  much  more  likely 
to  be  forthcoming  where  the  series  is  very  successful,  the  supplier  can 
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concretely  document  substantial  deficits,  and  there  is  reason  for  the 
network  to  believe  the  supplier  is  capable  of  creating  additional  valuable 
properties.  Rather  than  simply  award  a  lump  sum  relief  payment,  as  in 
three  of  the  examples  discussed  above,  the  networks  seem  more  likely  to 
grant  assistance  by  increasing  the  license  fees  for  later  episodes  by 
an  amount  sufficient  to  cover  early  deficits. 

c.  Performers 1  salaries .  In  rare  cases  the  basic,  initial  agree¬ 
ment  for  the  production  of  a  network  entertainment  series  contains  a 
separate  provision  in  which  the  network  promises  to  pay  all  or  a  part  of 
the  salary  (or  per  episode  fee)  of  a  major  continuing  performer.  Usually, 
however,  the  agreement  contemplates  that  the  producer  will  pay  such 
expenses  from  its  license  fee. 

As  a  series  becomes  successful  and  consequently  appears  to  be  earning 
higher  than  anticipated  profits,  the  leading  performers  in  the  series  are 
certain  to  recognize  that  much  of  the  network's  and  supplier's  return  is 
due  to  the  efforts  of  those  performers.  Unlike  the  network,  which  realizes 
the  extra  revenues  quickly  through  higher  advertising  rates,  and  the 
supplier,  which  can  foresee  potentially  large  syndication  revenues  from 
this  success,  the  performers  are  unlikely  to  receive  any  of  these  benefits 
because  pre-established  license  fee  (and,  hence,  performer  salary)  increases 
are  not  pegged  to  the  relative  success  of  the  series.  Consequently,  the 
performers  are  likely  to  demand  that  their  salaries  be  renegotiated.  We 
observed  this  phenomenon  in  virtually  every  successful  series  whose  file 
we  reviewed. 
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Such  demands  present  the  network  and  its  supplier  with  a  difficult 
choice.  To  accede  to  the  demand  may  be  to  surrender  much  of  the  above¬ 
normal  profits  each  is  realizing,  or  hopes  to  realize,  from  the  deal.  Yet 
to  reject  the  demand  may  threaten  the  series,  which  viewers  usually 
identify  with  the  performing  personalities.  Even  if  the  performers  have 
signed  option  service  contracts,  obligating  them  to  work  at  pre-established 
salaries,  no  U.S.  court  is  likely  to  enforce  that  agreement  by  ordering 
the  performers  to  perform.  In  most  of  the  cases  we  observed,  these  con¬ 
flicts  were  resolved  by  the  network  agreeing  to  pay  directly  seme  or  all 

of  an  increased  performer's  salary  or  to  raise  license  fees  to  cover  such 
*/ 

an  increase.— 

Sometimes  these  adjustments  can  be  quite  dramatic.  For  example,  the 
basic  option  contract  we  reviewed  for  one  situation  comedy  provided  for  a 
license  fee  in  the  fifth  year  of  $143,600  per  episode.  By  the  time 
production  for  the  fifth  year  commenced,  over  $64,000  per  episode  had  been 
added  to  the  fee  as  a  result  of  cast  and  creative  staff  salary  increases. 
Additionally,  the  network  granted  one  of  the  stars  in  that  series  a 
$100,000  per  year  consulting  contract  and  promised  to  order  four  pilots, 
eight  pilot  scripts  and  two  made-for-TV  movies  from  the  star's  new  produc¬ 
tion  company  in  order  to  induce  the  star  to  stay  with  the  show.  In  another 
series,  exhibited  on  another  network,  the  network  promised  during  the  third 
year  of  the  series  to:  (1)  pay  a  producer  $66,000  per  year  to  stay  with 
the  show;  (2)  pay  one  star  $66,000  per  year  to  stay  on  and  (3)  pay  another 


V  A  performer's  payment  may  also  be  increased  by  the  technique  of  granting 
him  a  share  of  syndication  revenues  or  profits.  The  netwark,  forbidden 
to  acquire  syndication  rights,  cannot  directly  share  this  burden  with 
the  supplier. 
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star  $100,000  per  year  and  order  one  special  and  one  made-for-TV  movie 
per  year  from  the  star 1  s  production  company .  (A  year  later  the  star  given 
the  "inferior"  deal  received  an  increase  of  $12,000  per  episode  plus  a 
promise  to  order  one  special  or  a  made— for— TV  movie  from  that  star  s  new 
company. ) 

Other  adjustments  have  been  less  grandiose,  as  when  one  network 

agreed  to  give  a  daytime  game  show  host  an  additional  $2500  per  week  to 

stay  with  the  show,  after  the  series  had  been  on  for  24  months.  What  no 

listing  of  the  numerous  examples  we  discovered  can  convey  is  our  firm 

impression  that  no  series  financed  by  the  usual  license-fee,  option- 

contract  method  concluded  three  consecutive  successful  seasons  without 

an  agreement  that  the  network  would  directly  or  indirectly  pick  up  all 

or  most  of  the  cost  of  a  substantial  increase  in  performers'  salaries. 

d.  Revisions  in  license  fees.  Of  the  1977-78  prime  time,  day  time 

and  children's  entertainment  series  we  reviewed  which  were  in  at  least 

their  fourth  consecutive  year  of  network  exhibition,  the  vast  majority 

had  received  seme  increase  in  the  1977-78  per  episode  license  fee,  even 

where  a  figure  for  the  1977-78  year  had  been  agreed  upon  before  the  first 

year  of  production  commenced.  These  increases  were  above  and  beyond  those 

provided  by  the  operation  of  union  protection  (or,  industry  increase) 

*/ 

clauses.—  As  we  have  explained,  many  of  these  increases  were  designed 

**  / 

to  alleviate  past  deficits  incurred  by  producers — 7  or  to  pay  for  increased 

kkk  / 

performers'  fees. - -  To  seme  extent,  these  increases  reflect  increased 

production  costs  generally. 


V  See  discussion  of  these  provisions  at  pp.  205-06,  supra. 
**/  See  pp.  206-08,  supra. 

***/  See  pp.  208-10,  supra. 
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Beyond  these  causes,  however,  it  is  also  clear  that  the  increases 
stem  to  sane  extent  from  the  greater  leverage  suppliers  acquire  as  a 
series  becomes  successful.—  Absent  very  large  deficits,  a  supplier  is 
not  usually  in  a  position  to  make  a  credible  threat  to  cease  production 
of  a  successful  series.  The  syndication  value  of  the  episodes  increases 

as  series  stay  on  the  air.  A  supplier  has  more  ability  than  a  performer  to 
make  other  shows  while  continuing  the  instant  series.  Consequently,  a  sup¬ 
plier's  threat  to  stop  working  on  the  present  series  in  order  to  pursue  other 
opportunities  is  not  as  credible  as  a  similar  threat  fron  a  performer. 

Nevertheless,  the  network  is  likely  to  have  interests  in  stimulating  good 
work  by  rewarding  success,  inducing  the  producer  of  a  successful  series 
to  bring  subsequent  creative  concepts  to  the  same  network,  and  insuring 
against  the  producer's  devoting  less  time  and  fewer  resources  to  the 
present  project.  Presumably,  factors  such  as  these  partially  explain 
the  license  fee  increases  we  observed.  Seme  of  than  are  detailed  in  the 
following  illustrations.  (In  each  case,  the  left-hand  column  represents 
the  year  of  production,  beginning  with  the  first  year,  the  letter  desic na¬ 
tions  refer  to  the  various  fee  agreements  reached,  beginning  with  the  first, 
and  the  figures  presented  are  license  fees  established  for  each  year 
covered  by  each  agreement) . 


V  Indeed,  although  couched  as  payments  for  past  deficits,  relief 
payments  are  properly  considered  to  be  increases  in  payments  for 
subsequent  productions  since  the  relief  funds  can  have  no  effect 
on  the  number  or  quality  of  previous  episodes. 
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Illustration  1 


Daytime  Drama  Series 


Production 

Agreement 

Year 

A 

B 

C 

D 

E 

F 

1 

27,000 

28,000 

29,300 

29,300 

2 

28,000 

29,300 

30,600 

32,100 

3 

29,000 

30,600 

31,900 

33,400 

37,000 

4 

30,000 

31,900 

33,200 

34,700 

38,300 

40,700: 

5 

31,000 

33,200 

34,500 

36,000 

39,600 

42 ,  ooo: 

6 

32,000 

34,500 

35,800 

37,300 

40,900 

43,30C 

7 

33,000 

35,800 

37,300 

38,800 

42,200 

44,600 

The  license  fees  are  for  5  episodes  each.  The  network  wa^  supplying 
facilities. 

In  Agreement  D,  the  network  also  agreed  to  pay  $400  per  week  to  enable 
the  producer  to  hire  a  certain  writer. 

In  Agreement  E,  the  network  also  agreed  to  pay  for  eight  weeks  of  the 
second  year's  programs  at  the  nav  third  year  rate. 

Agreements  A  and  F  were  made  44  months  apart. 
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Illustration  2 


Prime  Time  Action  Adventure  Series 
Production  Agreement 


Year 

A 

B 

C 

D 

E 

F 

1 

234,000 

239,000 

2 

244,000 

249,000 

272,100 

290,000 

3 

254,000 

255,000 

280,000 

303,050 

4 

265,500 

270,000 

291,250 

375,000 

379,500 

5 

277,750 

282,750 

6 

292,250 

297,250 

7 

309,250 

309,250 

Agreements  A  and 

F  were  made 

37  months 

apart. 

Agreement  B  was  accompanied  by  a  network  promise  to  make  a  one-time 
payment  of  $12,000  to  induce  a  certain  performer  to  join  the  cast. 

Agreement  C  was  accompanied  by  a  lump  sum  "relief"  payment  of 

$750,000  to  the  producer  to  cover  this  and  one  other  series  deficit. 

In  the  interval  between  agreements  D  and  E  the  network  agreed  to  release 
all  this  supplier's  series  from  then-applicable  exclusivity  clauses 
after  four  years  of  network  exhibition  to  permit  late-night  stripping 
on  any  network. 
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Illustration  3 


Prime  Time  Situation  Comedy 


Production 

Year 

Agreement 

A 

B 

C 

1 

100,000 

2 

104,000 

3 

108,250 

118,250 

4 

112,750 

152,500 

5 

117,250 

152,500 

6 

152,500 

7 


D  E 


189,000 

225,000 


F 


270,00 


Agreements  A  and  F  were  made  seven  years  apart. 

Agreement  B  was  accompanied  by  a  premise  to  pay  another  $500  per  episode 
to  keep  "key  production  staff"  on  the  series. 

Agreement  C  was  accompanied  by  a  promise  to  pay  all  talent  and  producer 
salary  increases  that  were  approved  by  the  network. 

Agreement  E  was  accompanied  by  a  50  percent  increase  in  re-run  fees. 

Agreement  F  was  accompanied  by  a  network  stripping  agreement  in  which 

the  network  committed  to  pay  $21,000,000  and  by  an  extensive  development 
deal  with  a  leading  performer,  which  would  net  the  star  at  least 
$1,000,000. 
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Illustration  4:  Renegotiations  may  take  place  even  before  the 
success  of  the  series  is  established.  For  example,  we  observed  a 
children's  series  for  which  first  year  episodes  were  to  be  priced  at 
$74,000  apiece  according  to  an  agreement  made  before  a  substitute  for 
a  pilot  was  submitted.  After  the  network  agreed  to  include  the  series 
in  its  line-up,  the  per  episode  fee  for  the  first  year  was  raised  to 
$87,500.  Just  before  network  exhibition  of  the  series  was  commenced,  the 
price  was  raised  to  $94,200.  Throughout  the  Fall  of  the  first  exhibition 
season,  the  supplier  sent  the  network  a  number  of  lengthy  memos  pleading 
for  relief  in  the  form  of  an  increase  in  first  year  fees  to  $96,000  per 
episode. 

None  of  the  foregoing  illustrations  was  either  the  most  or  the  least 
dramatic  we  observed.  On  the  other  hand,  we  are  not  asserting  that  these 
are  typical  arrangements.  Indeed,  no  series  can  be  said  to  exhibit  a 
"typical"  pattern  of  license  fee  renegotiation.  Some  kind  of  renegotiation 
virtually  always  occurred  for  the  successful  series  we  reviewed.  But  the 
series  are  so  diverse  and  the  pressures,  interests  and  countervailing 
factors  at  work  in  inducing  renegotiation  are,  as  we  have  seen,  so  numerous 
that  no  specific  outcome  could  fairly  be  characterized  as  typical,  average 
or  representative. 

e.  Revisions  in  pilot  and  script  fees.  Pilot  and  script  fees  exhibited 
a  different  pattern.  As  noted  earlier,  we  had  great  difficulty  documenting 
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the  presence  or  absence  of  agreements  for  preliminary  scripts .  With  this 

caveat  in  mind,  it  nevertheless  seems  significant  that  we  found  no  instance 

in  which  a  script  fee  was  renegotiated. Pilot  agreements  were  more 

frequently  discoverable.  In  three  of  the  cases  we  reviewed,  all  involving 

prime  time  series  and  all  produced  for  the  same  network,  pilot  fees  were 
**  / 

renegotiated . — 

Because  we  only  reviewed  contracts  for  projects  that  successfully 
completed  the  development  process,  and  therefore  could  be  granted  relief 
through  increased  per  episode  license  fees,  we  may  have  missed  a  class  of 
cases  in  which  renegotiation  of  script  and  pilot  fees  is  more  common . 
Nevertheless,  the  contrast  between  the  frequency  of  license  fee  revisions 
and  the  infrequency  of  script  and  pilot  fee  renegotiations  seems  to 
underscore  our  conclusion  that  renegotiation  of  prices  occurs  largely  as 
a  result  of  shifting  bargaining  power  as  the  series  process  moves  forward 
as  well  as  the  difficulty  of  predicting  production  costs  more  than  a  year 
or  two  in  advance. 

2.  Other  terms 

The  renegotiation  cases  we  observed  frequently  included  no  more 
than  a  change  in  the  license  fee.  Nevertheless ,  in  order  to  understand 
fully  the  dynamics  of  the  supply  process,  we  also  examined  what  other 


V  In  two  cases,  both  prime  time  series,  involving  two  different  networks, 
extra  script  fees  were  provided  to  finance  re-writes  of  the  initial 
script  sutmission. 

**/  We  observed  two  cases  in  which  extra  money  was  provided  to  re- shoot 
portions  of  a  pilot  for  a  prime  time  series.  In  another  case,  the 
supplier's  cost  overrun  on  the  pilot  was  apparently  factored  into  a 
settlement  negotiated  when  the  network  cancelled  the  series  during 
its  first  year  and  cut  back  its  initial  order  of  13  episodes. 
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changes  were  made  as  well.  We  were  particularly  interested  in  the  extent 

to  which  renegotiation  occurs  with  respect  to  options,  exclusivity  and 
spin-off  clauses. 

a*  Spin-offs.  Spin-off  clauses  were  infrequently  renegotiated. 

For  example,  in  14  of  our  23  prime  time  series,  the  network  obtained 
express  spin-off  protection.  We  found  t\\r>  of  these  clauses  renegotiated. 
In  both  cases,  the  revision  came  about  as  part  of  a  general  effort,  early 
in  the  series'  history,  to  reduce  an  informal  contract  to  a  detailed, 
inclusive,  fully  integrated  and  signed  document.  We  did  not  find  a  single 
renegotiated  spin-off  clause  in  any  of  the  non-prime  time  series  contracts . 

we  found  few  spin-off  clause  renegotiations  is  hardly  surprising. 
Not  only  did  we  find  such  provisions  in  only  60  percent  of  the  prime 
time  contracts  reviewed  but,  as  discussed  above, — ^  these  clauses  are 
usually  drafted  to  permit  the  development  of  spin-offs,  not  to  prohibit 
them.  Renegotiation  is  necessary  only  where  a  provision  bans  spin-offs 
snd  the  supplier  wishes  to  take  a  spin-off  to  a  different  network.  Thus, 
although  many  of  the  series  we  examined  were  spin-offs  or  produced  spin¬ 
offs,  none  of  these  events,  as  transacted,  required  a  renegotiation  of 
the  contract. 

b.  Options.  At  least  in  recent  years,  many  producers  have  complained 
vigorously  that  long-term  option  contracts  are  especially  onerous;  that 
they  rob  producers  of  flexibility  and  depress  the  prices  they  can  charge 

'k'k  / 

for  successful  series  in  their  later  years. — -  In  light  of  these  claims 


V  See  pp.  194-97,  supra. 

**/  See,  e.g. ,  Appendix  B  (discussion  of  MPAA  petition) . 
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it  is  perhaps  surprising  that  we  did  not  observe  any  case  in  which 

the  number  of  option  years  was  renegotiated  downward.  Certainly,  we 

observed  many  cases  in  which  very  substantial  revisions  in  lrcense  fees 

occurred.-^  We  also  cane  across  many  instances  in  which  relief,  via 

renegotiaUon,  was  obtained  from  the  restrictive  effects  of  exclusivity 

**  / 

clauses .  — 

Not  only  did  we  not  cane  across  reductions  in  option  years,  we  found 
several  increases.  We  often  observed  a  substantial  license  fee  increase 
accanpanied  by  an  increase  of  one  or  two  option  years.  Overall,  additional 
option  years  beyond  those  established  in  the  contract  were  granted  in  10 
of  the  23  prime  time  series  we  reviewed.  Every  such  series  that  had  been 
on  the  network  since  1973  had  such  an  extension.  For  two  of  these  series 
we  observed  the  parties  both  increasing  the  number  of  option  years  under 
then  current  contracts  and  later  negotiating  a  new  option  contract  after 
all  options  in  the  original  had  been  exercised.  The  network  obtained 
supplemental  options,  by  the  addition  of  years  to  unexpired  option  con¬ 
tracts,  in  two  of  our  six  daytime  series  and  one  of  our  six  children's 

series . 

Further,  we  observed  several  cases  in  which  new  option  contracts 
were  granted.  We  reviewed  two  prime  time,  three  daytime  and  one  children's 
series  winch  were  supplied  to  the  network  in  1977—78  pursuant  to  contracts 


*/  See  pp.  205-15,  supra. 


**/  See  pp.  219-24,  infra,  and  Illustrations  2  and  3,  supra  at  pp.  213-14. 
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negotiated  afresh  after  their  original  option  contracts  had  expired. 

Each  of  these  series  was  supplied  for  '77-78  pursuant  to  an  option 
contract.  We  observed  at  least  five  prime  time  series  for  which  a  net¬ 
work  stripping  agreement  was  negotiated.  Each  of  these  subsequent  agree¬ 
ments  granted  the  networks  option  periods  for  the  exercise  of  stripping 
rights . 

In  sum,  we  discovered  rather  frequent  revisions  in  option  clauses, 
all  in  the  direction  of  increasing  the  number  of  years  granted.  Further, 
we  found  several  instances  in  which  producers  of  successful  shows  granted 
the  networks  fresh  option  contracts.  The- significance  of  this  phenomenon 
is  not  easily  gauged  because  two  alternative  explanations  are  possible. 

On  the  one  hand,  producers  my  not  in  fact  find  option  clauses  as  objection¬ 
able  as  some  have  asserted.  Conversely,  the  networks  my  attach  such 
high  value  to  option  contracts  that  they  have  invariably  met  the  price 
of  obtaining  then.  The  persistence  of  these  clauses,  and  their  frequent 
extension,  suggests  at  least  that  critics  my  have  misunderstood  the 

V 

nature  of  the  option  device.— 

c.  Exclusivity  rights.  License  fees  are  not  the  only  provisions 
of  a  basic  program  supply  agreement  that  are  likely  to  undergo  revision 
to  the  producer's  advantage.  The  parties  remain  free  to  re-order  the 
manner  in  which  programs  are  distributed,  and  producers  are  rewarded,  by 
altering  the  extent  of  exclusivity  or  other  rights  networks  obtain.  We 
found  frequent  redefinition,  through  renegotiation,  of  network  property 
rights  in  successful  shows.  Indeed,  the  study  of  this  phenomenon  provides 


*/  See  pp.  163-66,  supra.  See  also  the  chapter  entitled  CONCLUSIONS,  infra. 
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many  of  the  more  dramatic  illustrations  of  the  dynamic,  on-going,  un¬ 
structured  nature  of  much  of  the  network  program  supply  business. 

Because  of  the  elastic,  vague  and  idiosyncratic  nature  of  many 
exclusivity  clauses,  a  review-  of  the  extent  to  which  they  were  literally 
or  effectively  renegotiated  would  reveal  little.  Rather,  we  present 
seme  specific  illustrations  of  deals  made  while  option  contracts  with 
exclusivity  clauses  were  in  effect  that  demonstrate  more  vividly  the 

*/ 

interrelationships  among  all  clauses  in  the  program  supply  agreement— 
and  the  fluidity  of  these  agreements. 

Illustration  2,  above,—'  describes,  among  other  things,  a  case  in 
which  release  was  obtained  from  late-night  stripping  prohibitions  while 

license  fee  renegotiations  proceeded.  Illustration  3,  above, - -  describes 

a  $21,000,000  network  stripping  agreement  obtained  simultaneously  with, 
among  other  things,  an  increase  of  over  15  percent  in  the  license  fee. 

We  observed  other  cases  that  illustrated  similar  points. 

Illustration  5:  During  the  second  year  of  a  daytime  series'  exhibition, 
the  producer  demanded  an  increase  in  the  per  episode  license  fee.  After 
bargaining,  the  producer  received  no  license  fee  increase  and  granted  the 


V  See  pp.  171-72,  supra  for  a  more  general  observation  on  this  point. 
**/  See  p.  213,  supra. 

***/  See  p.  214,  supra. 
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network  two  additional  option  years.  The  producer  also  agreed  to  pay 
the  network  $100,000  per  year.  The  agreement  stated  that  this  money 
was  in  return  for  the  network's  permission  to  waive  its  exclusivity 
rights  to  permit  production  of  a  once  weekly  version  of  the  series  for 
syndication  in  the  access  period.— ^  (Twenty  months  later,  the  annual 
payment  provision  was  deleted  and  one  year  thereafter  the  license  fee 
was  increased  by  ten  percent) . 

Illustration  6:  The  producer  of  a  children's  series  claimed  to  have 
incurred  a  deficit,  over  more  than  4  years,  of  $620,000  in  producing  the 
instant  series  and  three  other  programs  supplied  to  the  same  network. 

The  network  agreed  to  a  relief  payment  of  undetermined  size,  increased 
the  license  fee  per  new  episode  from  $82,500  to  $100,000  and  permitted 
release  of  the  instant  series  in  syndication  two  years  later. 

Illustration  7:  A  prime  time  dramtic  series  was  very  successful,  but 
the  producer  granted  such  large  increases  in  cast  salary  that  the  license 
foe  did  not  cover  production  costs.  During  the  series'  second  year  the 
network  agreed  to  increase  license  fees  for  the  second  time.— ^  The 
network  also  obtained  network  stripping  rights  for  which  it  was  ooimiitted 
to  paying  $2,600,000  in  the  first  26  weeks,  with  a  series  of  subsequent 


V  Although  the  agreement  does  not  expressly  so  provide,  the  context  of 
the  arrangement  makes  clear  that  the  additional  option  years  were  also 
part  of  the  payment  for  the  network's  partial  waiver  of  exclusivity. 

**/  Note  that  the  chronology  of  events  suggests  that  the  cast  increases 
caused  the  license  fee  increases.  A  broader  view  of  the  dynamics  of 
the  program  supply  process  might  well  suggest  the  reverse.  That  is, 
the  popularity  of  the  show  may  have  caused  the  producer  to  know  or 
syrmise  that  it  could  renegotiate  a  higher  license  fee,  but  that  the 
rewards  from  the  renegotiation  might  go  largely  or  entirely  to  the 
on-camera  talent. 
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26-week  options  at  lower  prices.  The  supplier ,  however,  also  obtained 
the  right  to  cancel  the  network  stripping  deal.  The  supplier  subsequently 
determined  to  pre-sell  its  domestic  syndication  rights  and  then  cancelled 
the  stripping  agreement.-  At  the  same  time  it  "earnestly"  sought  permis¬ 
sion  to  go  into  syndication  before  the  end  of  the  network  run.  This 
permission  was  subsequently  granted  at  the  same  time  license  fees  were 
renegotiated  upward  for  the  fifth  time  in  five  and  a  half  years. — 
Illustration  8:  The  following  sequence  of  events  occurred  with 
respect  to  a  successful  situation  comedy: 

1.  As  production  carmen ced  for  the  first  year's  episodes,  a  six-year 
option  contract  with  pre-set  prices  for  each  year  was  agreed  upon.  This 
agreement  ("the  original  agreement")  set  first-year  license  fees  at 
$102,500  per  new  episode. 

2.  As  third-year  production  was  about  to  begin,  the  parties  negotiated 
two  deals.  One  was  a  short-term  network  stripping  arrangement,  which  could 
be  extended  by  the  supplier.  This  arrangement  proved  to  be  worth  several 
million  dollars.  The  second  deal  increased  the  third-year  license  fee  to 
$136,500  per  new  episode  from  $109,500  provided  by  the  original  agreement. 

3.  As  fourth-year  production  was  about  to  begin,  a  package  deal  was  made 
in  which  the  network  agreed  to  another  year's  extension  of  the  stripping 


V  Presumably,  the  cancellation  was  part  of  the  pre-sale  deal,  designed 
to  enhance  the  series'  syndication  value.  By  the  time  the  cancellation 
was  sent,  a  third  license  fee  increase  had  been  negotiated. 

**/  For  example,  the  license  fee  established  by  the  fifth  renegotiation 

for  the  season  to  follow  $325,000  was  per  new  episode.  Under  the  original 
contract  the  license  fee  for  that  year  was  to  have  been  $221,000  per 
new  episode. 
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arrangement,  promised  to  pay  $15,000  per  episode  to  one  of  the  series' 
stars,  and  increased  the  license  fee  of  the  instant  series  by  $20,000 
and  of  another  of  the  supplier's  series  by  $10,000  until  a  $1,000,000 
production  deficit  had  been  recouped.  (In  computing  its  deficit,  the 
supplier  was  permitted  to  include  in  its  costs  an  overhead  fee  of 
$17,900  per  program) . 

4.  As  fourth  year  exhibition  began,  the  network  expressed  a  desire  to 
extend  the  stripping  deal.  The  supplier  offered  to  so  so,  for  another 
26-week  period,  if  the  network  would  enter  into  a  stripping  agreement 
for  still  another  of  the  supplier's  series.  This  offer  was  not  accepted. 

At  about  the  same  time,  however,  the  network  agreed  to  assume  responsibility 
thereafter  for  major  portions  of  salary  increases  for  all  performers 
portraying  continuing  characters  in  the  series. 

5.  Before  fifth  year  exhibition  conmenced,  the  license  fee  for  the  fifth 
year  (set  in  the  original  contract  at  $118,000  and  raised  to  $149,000  two 
years  earlier)  was  raised  to  $227,000  per  new  episode.  The  network  also 
agreed  to  pay  $1,000,000  for  three  of  that  year's  episodes  and  an  additional 
$10,000  for  all  future  episodes  to  cover  another  performer's  salary  increase. 

6.  Before  sixth  year  production  commenced,  the  license  fee  was  increased 
to  $313,000  (the  original  contract  provided  for  $122,000)  per  episode. 

Cast  salaries  increased  that  year  by  $45,000  per  episode. 


7.  Before  sixth  year  exhibition  ended,  the  parties  agreed  on  ah  exten¬ 
sion  of  the  contract  in  which  the  supplier  was  permitted  to  syndicate 
the  series  immediately ,  the  network  ordered  two  years'  episodes  and 
acquired  an  option  for  a  third,  the  license  fee  for  the  caning  year 
was  set  at  $575,000,  and  the  network  and  supplier  entered  into  an  addi¬ 
tional  development  deal. 

Collectively,  these  illustrations  reveal  many  of  the  concrete  ways 
in  which  exclusivity  and  option  clauses  have  been  tied  to  license  fees. 

They  provide  dramatic  examples  of  the  fact  that  terms  other  than  the 
license  fee  are  potential  subjects  of  renegotiation  at  all  times  as  the 
network  program  supply  process  moves  through  various  stages. 

F.  Conclusions 

For  any  given  type  of  series  for  a  given  broadcast  season,  each 

network  has  available  a  fairly  standard  document  upon  which  it 

seeks  to  obtain  agreement.  Such  documents  do  not  vary  greatly  among  the 

networks  and  change  rather  slowly.  These  documents  appear  designed  to 

govern  from  the  outset  the  entire  duration  of  the  program  supply  re.ation- 

V 

ship  no  matter  how  long  it  lasts  and  no  matter  how  successful  the  show.-  - 
The  existence  of  such  documents,  ranging  over  a  very  wide  variety  of  topics 
arid  usually  providing  for  rather  small  and  somewhat  unform  increases  in 
license  fees  for  several  years  is  likely  to  create  an  impression  that 
the  program  supply  process  is  uniform,  patterned  and  unchanging. 


V  See,  e.g.,  the  sample  document  discussed  at  pp.  162-71,  supra. 
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Nothing  could  be  more  misleading.  Observing  the  actual  documents 
exchanged  between  and  occasionally  signed  by  the  parties  reveals  a 
process  decidedly  more  complex,  dynamic  and  disparate.  Option  contracts 
are  the  standard  practice  in  the  business  of  supplying  network  entertain¬ 
ment  series.  Networks  and  producers  adopt  them  whether  or  not  a  series' 
success  is  unproved.  Exclusivity  provisions,  too,  are  cannon,  but  their 
scope  in  many  cases  has  yet  to  be  determined  authoritatively.  Perhaps 
more  importantly,  they  serve  to  define,  rather  than  to  resolve  in  advance, 
issues  that  arise,  if  at  all,  only  in  the  later  stages  of  the  process. 

Everywhere  else  there  is  variation.  Program  supply  agreements  are 
not,  in  fact,  always  all-inclusive .  Networks  do  not  in  fact  routinely 
obtain  extensive  agreements  before  the  development  process  commences . 
Producers  do  not  in  fact  grant  spin-off  protection  in  almost  all  cases. 
License  fees  that  may  appear  fixed  are  in  fact  negotiable.  License  fees 
are  not  in  fact  established  without  reference  to  the  other  terms  of  the 
contract;  indeed,  the  parties  not  infrequently  expressly  trade  off,  for 
example ,  exclusivity  protection  for  payment  terms. 

We  do  not  mean  to  assert  that  one  should  be  surprised  by  these 

conclusions.  Quite  the  contrary  is  true.  For  any  given  series,  the 
* 

program  supply  process  itself  is  both  unique  and  evolutionary,  as  ex- 

*  / 

plained  at  length  above.-  The  caimercial  aspects  of  such  a  process 
simply  could  not  be  conducted  under  a  regime  of  rigid,  uniform,  cradle- 
to- grave  contractual  provisions. 


*/  See  pp.  46-78,  supra. 
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In  large  rreasure,  then,  our  review  of  actual  contract  files  has 
had  a  principal  effect  of  confirming,  with  concrete  evidence,  the 
conclusions  reached  after  examining  the  sample  document  at  the  outset 
of  this  section.-  Detailed  governmental  supervision  of  the  program 
supply  process  would  be  an  awesomely  expensive  and  intrusive  task,  and 
regulation  of  one  or  two  terms  has  little  or  no  chance  of  altering  the 
relative  advantages  obtained  by  the  two  parties  to  the  deal.  Regulation 
of  network  program  supply  contract  terms  can  be  advantageous  only  insofar 
as  it  promotes  the  public  interest  by  protecting  the  interests  of  third 

kk  / 

persons  not  party  to  the  agreement. —  If  one  is  convinced  that  either 
networks  or  suppliers  are  systematically  receiving-harsh  or  "unfair" 
terms  in  the  bargaining  process,  the  only  potentially  effective  recourse 
is  to  attack  directly  the  market  or  monopoly  power  that  the  superior 
party  wields. 


V  See  pp.  171-72,  supra. 

**/  Thus,  for  example,  providing  that  networks  may  exact  only  a  stated 
minimum  number  of  option  years  will  not,  upon  the  evidence  presented 
here,  do  anything  to  make  networks  poorer  or  program  suppliers  richer. 
Such  a  provision  should  only  be  considered  sensible  if  it  is  designed 
to  promote  viewers'  welfare  by  assisting  someone  affected  by  the 
agreement  but  neither  party  to  it  nor  represented  by  one  who  is.  In 
this  case,  for  example,  one  might  ask  whether  such  a  rule  would  reduce 
entry  barriers  for  potential  additional  networks  and  whether  neither 
existing  networks  nor  program  suppliers  are  likely  to  consider  such  a 
reduction  to  be  in  their  interests. 


RESEARCH  ON  THE  ECONOMICS  OF  PROGRAM  SUPPLY: 

A  REVIEW  OF  THE  LITERATURE 

I.  Introduction 

This  chapter  reviews  the  existing  literature  which  addresses  the 
questions  confronting  the  Network  Inquiry.  The  review  serves  as  a  back¬ 
drop  to  our  subsequent  analysis  of  the  program  supply  industry.  We  first 
describe  assessments  of  the  structure  of  program  suppliers  in  both  the 
network  and  syndication  markets.  We  then  review  existing  research  on 
the  relationship  between  network  and  syndicated  programming,  the 
relationship  between  networks  and  their  program  suppliers,  and  the 

determinants  of  prices  for  syndicated  programs.  We  also  briefly  report 
studies  of  tire  impact  of  inter-network  competition  on  programming  costs. 
Finally,  we  review  the  principal  conclusions  reached  in  the  literature 
concerning  the  bases  for  and  likely  consequences  of  the  FCC's  regulation 
of  program  supply. 

In  a  sense,  this  review  should  be  regarded  as  a  survey  of  what 

was  known  about  the  economics  of  the  program  supply  industry  prior  to 

the  start  of  the  Network  Inquiry.  But  it  is  not  a  comprehensive  review. 

We  chose  to  examine  only  that  portion  of  the  literature  which  relies  on 

the  modem  analytical  and  statistical  techniques  of  economics  to  develop 

and  test  hypotheses  regarding  the  nature  of  program  supply.  The 

exclusion  of  articles  and  books  in  a  more  popular  vein,  such  as  Tele- 

*/ 

vision:  The  Business  Behind  the  Box,—  does  not  mean  that  such  works 


V  Les  Brown,  Television:  The  Business  Behind  the  Box  (New  York: 
Harcourt,  Brace,  and  Janovich,  1971) . 
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provide  no  Insight  into  the  nature  of  the  program  market.  We  excluded 
works  in  vhich  the  logic  in  moving  from  assumptions  to  conclusions  is 
not  clear  or  which  report  assumptions  and  conclusions  that  are  not 

V 

empirically  verifiable  or  were  not  verified  by  the  authors.— 

The  major  observations  of  the  research  reviewed  in  this  chapter 
are  as  follows : 

A.  As  measured  by  the  number  and  size  distribution  of  firms,  the 
network  program  supply  industry  is  structurally  competitive.  The 
number  of  firms  is  large,  individual  market  shares  are  generally  small 
and  volatile,  and  entry  appears  easy. 

B.  What  is  true  of  network  program  suppliers  is  true  of  syndicated 
program  suppliers  and  distributors  as  well.  However,  those  firms  that 
distribute  syndicated  programs  —  syndicators  —  exhibit  a  somewhat  more 
concentrated  structure  than  syndicated,  program  suppliers  because  of  the 
distributional  economies  inherent  in  program  syndication.  These 
eoonomies  appear  to  be  relatively  unimportant,  resulting  in  a  structure 
that  observers  classify  as  competitive. 

C.  The  supply  of  network  and  syndicated  programs  is  considered 
very  responsive  to  small  changes  in  price  (or  highly  elastic,  in  the 
jargon  of  the  economist) . 


V  For  these  reasons,  we  do  not  attempt  to  assess  directly  the  logic 
and  conclusions  of  the  precursor  to  this  report  by  the  Office  of 
Network  Study  (FCC) ,  Television  Network  Program  Procurement,  Part 
I,  Report  of  the  Oomimittee  on  Interstate  and  Foreign  Commerce 
(Washington:  U.S.  Government  Printing  Office,  1963)  and  Part  II 
(FCC,  Docket  12782  (1965)).  However,  the  major  conclusions  of  these 
earlier  FCC  reports  are  assessed  by  the  research  reviewed  below. 
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D.  Differences  between  the  first-run  syndication  market  and  the 
network  market  in  the  nature  (i.e. ,  quality,  type)  and  the  production 
costs  of  programming  reflect  the  advantages  of  networking  that  result 
in  lower  costs  of  contracting  for  and  distributing  programs. 

E.  The  nature  of  the  relationship  between  the  networks  and 
program  suppliers  remains  a  point  of  controversy.  Whether  the  networks 
behave  monopsonistically  or  competitively  when  they  purchase  programs 
from  suppliers  or  whether  the  relationship  is  one  in  which  suppliers  with 
some  monopoly  power  confront  networks  which  possess  some  monopsony 
power  has  not  teen  conclusively  determined. 

F.  If  the  networks  do  behave  collusively,  this  collusion  is  apt 
to  be  easier  in  seme  dimensions  than  in  others.  In  particular,  the 
networks  may  be  able  to  collude  on  the  price  of  network  commercial 
spots,  but  not  on  the  quality  of  programming.  As  networks  compete  for 
larger  shares  of  the  market,  programming  costs  rise.  The  increase  in 
the  number  of  reruns  may  be  one  device  that  the  networks  have  employed 
to  offset  rising  program  costs. 

G.  The  prices  paid  by  broadcast  stations  for  syndicated  programs 

,  .  I 

are  largely  determined  by  the  bargaining  power  of  the  syndicator  vis-a- 
vis  the  stations  to  which  the  programs  are  sold.  Lack  of  data,  however, 
has  restricted  empirical  analysis  to  examining  the  relationship  be¬ 
tween  the  price  a  station  pays  for  a  syndicated,  program  and  the  size 
of  the  market  in  which  the  program  is  sold.  That  analysis  suggests 
that  the  larger  the  market,  the  higher  is  the  purchase  price. 


.y-v  • 
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H.  The  imposition  of  the  Prime  Time  Access  Rule  and  the  financial 
interest  and  syndication  rules  seems  misguided  at  best  and  reflects  a 
lack  of  understanding  of  the  economics  of  network  and  syndicated  pro¬ 
gram  supply. 

II.  The  Structure  of  Network  Program  Supply 

In  assessing  the  extent  of  monopoly  power  within  any  industry, 

economists  focus  on  those  conditions  under  which  the  exercise  of 

*/ 

monopoly  (or  market)  power  is  likely  to  be  successful.—  The  crudest 
indicator  of  the  existence  of  such  power  is  the  share  of  output 
accounted  for  by  a  single  large  firm  or  a  small  group  of  large  firms 
within  an  industry.  The  larger  the  output  share,  the  greater  the 
impact  that  the  firm  or  group  of  firms  has  on  price,  and  the  more  likely 
it  is  that  they  will  restrict  output  and  charge  a  higher  price  than 
would  be  the  case  if  the  output  shares  were  more  widely  dispersed. 
Second,  the  exercise  of  market  power  —  if  shared  among  a  small  group 
of  large  firms  —  requires  either  a  tacit  or  explicit  agreement  among 
those  firms  about  what  price  to  charge  and  how  the  market  is  to  be 
divided  among  thorn.  If  the  exercise  of  market  power  is  successful, 
market  shares  will  tend  to  be  stable  over  time,  signifying  agreement 
on  the  appropriate  division  of  output.  Third,  if  market  power  is  to 
be  exercised  by  a  single  firm  or  a  group  of  firms,  the  number  of  firms 
in  the  industry  must  be  small  or,  if  not,  the  larger  firms  must  possess 
some  distinct  cost  advantage  over  their  smaller  rivals.  Absent  such  a 


V  See  the  extensive  discussion  in  F.M.  Scherer,  Industrial  Market 

Structure  and  Economic  Performance  (Chicago:  Rand  McNally  and  Co., 
1980),  Chpts.  4-8. 
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oondition,  any  attempt  by  the  larger  firms  to  raise  price  would  invite 
expansion  by  the  smaller  firms  until  price  falls  to  the  competitive 
level.  Fourth,  entry  must  be  difficult  in  the  sense  that  a  monopoly 
price  does  not  induce  new  firms  to  enter  the  industry,  expand  industry 
output,  and  force  price  down  to  the  competitive  level.  The  absence 
of  any  of  these  four  conditions  casts  doubt  on  the  possibility  that  a 
firm  or  group  of  firms  could  successfully  wield  market  power. 

Cn  each  of  these  four  counts,  the  research  reviewed  here  con¬ 
cludes  that  network  program  supply  industry  is  competitive  in  the  sense 
that  no  single  firm  or  small  group  of  firms  occupies  a  dominant  position 
in  the  industry.  Individual  market  shares  are  highly  unstable  over  time, 
the  number  of  firms  is  large,  small  firms  do  not  seem  to  suffer  a  cost 
disadvantage  vis-a-vis  large  firms,  and  entry  appears  easy. 

The  primary  data  source  for  the  assessment  of  the  structure  of 

*/ 

network  program  supply  has  been  the  Little  Report.-  As  that  report 
documents,  in  1960  the  market  share  of  the  top  four  suppliers  accounted 
for  only  31.9  percent  of  the  total  dollar  sales  of  prime  time  (6-11  P.M.) 
series  to  the  networks.  In  1964,  the  corresponding  figure  was  28.1 
percent.  For  new  series  alone,  concentration  was  somewhat  greater  (38.8 
percent  in  1960;  46.9  percent  in  1964).  Over  the  entire  period  1957-67, 
the  eight  major  film  studios  (for  the  most  part,  the  largest  suppliers) 


*/  Arthur  D.  Little,  Inc.,  Television  Program  Production,  Procurement 
and  Syndication,  Vol.  I  and  II  (FCC  Docket  12782,  1966) (hereinafter 
cited  as  Little  Report) . 


accounted  for  only  26  percent  of  all  programs,  33  percent  of  all  hours, 
and  37  percent  of  all  sales. 

National  Economic  Research  Associates  (NERA)  and  Owen,  Beebe,  and 

Manning  (OEM) ,  using  different  data  sources,  reach  conclusions  similar 

•  *  / 

to  those  of  the  Little  Report.—  Using  data  from  the  Broadcast  Infor¬ 
mation  Bureau,  published  network  schedules,  and  the  trade  press ,  NERA 
found  that  for  the  period  1961  to  1970  the  share  of  network  prime  time 
(7:30  -  11  P.M.)  series  accounted  for  by  the  four  largest  suppliers 

ranged  from  a  high  of  45.9  percent  in  1961  to  a  low  of  31.9  percent 

**  / 

in  1967,  with  the  1970  share  at  41  percent. — '  Based  on  license  fee 

data  appearing  in  the  trade  press,  OBM  calculated  similar  figures  for 

prime  time  series.  Between  1971/72  and  1973/74,  OBM  found  that  the 

share  of  the  four  leading  suppliers  hovered  around  40  percent.  The 

shares  for  individual  firms  tend  to  be  small  throughout  the  period, 

***  / 

seldom  exceeding  ten  percent. - 

In  and  of  themselves,  the  Little,  NERA,  and  CBM  calculations 
suggest  an  industry  that  is  not  highly  concentrated  on  the  supply  side 
and  thus  can  be  viewed  as  structurally  competitive.  But  the  other 


V  National  Economic  Research  Associates,  Inc.  ,  The  Television 

Program  Industry:  Structure  and  Costs  (OTP-Contract_Study ,  1972)  (herein* 
cited  as  NERA)  .  Bruce  Cwen,  Jack  Beebe,  and  Willard  Manning, 

Television  Economics  (Lexington,  Mass:  Lexington  Books,  1974) 
(hereinafter  cited  as  OBM).  See  also  Willard  Manning,  The  Supply 
of  Prime  Time  Entertainment  Television  Programs,  pp.  10-14  (Stanford, 

Ca:  Center  for  Resear  chi  in  Economic  Growth,  1973)  (hereinafter  cited 
as  Manning)  and  Thomas  Schuessler,  "FCC  Regulation  of  The  Network 
Television  Program  Procurement  Process:  An  Attempt  to  Regulate  the 
Laws  of  Eoonomi.es?"  Northwestern  University  Law  Review,  V.  73,  No. 

2  (1978) .  (hereinafter  cited  as  Schuessler)  Schuessler  (pp.  263-284) 
uses  the  Little  Report  in  a  slightly  different  fashion  but  the  basic 
story  is  unchanged. 

**/  NERA,  p.  Ill  -  29. 


***/  OBM,  Chapter  2. 
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indicia  of  competitive  structure  are  present  as  well.  First,  market 
shares  tend  to  be  highly  unstable  over  time.  Relying  on  the  Little 
data  for  1960-64,  NERA  examined  the  relationship  (correlation)  of  a 
firm  s  market  share  in  one  year  with  its  share  in  subsequent  years.—' ^ 

If  the  market  shares  are  stable,  then  a  high  share  in  a  given  year 
would  be  correlated  with  a  correspondingly  high  share  in  subsequent 
years.  Statistically,  the  correlation  coefficient  should  be  high 
(with  a  maximum  value  of  one) .  Using  a  sample  of  the  twenty  largest 
suppliers  in  1960-64,  NERA  found  that  the  correlation  between  shares 
in  any  two  successive  years  (e.g. ,  1961  and  1962)  was  high  (e.g. ,  .82) , 
but  for  more  widely  separated  years  (e.g. ,  1961  and  1963) ,  it  was 
generally  quite  small  (e.g. ,  .33).  This  market  share  instability  is 
further  corroborated  by  the  Little  Report. — 7  For  the  same  twenty 
suppliers ,  there  were  79  possible  changes  in  their  market  share  rankings 
between  1960  and  1964.  Sixty-eight  actually  occurred. 

Moreover,  the  nurrber  of  suppliers  providing  programs  to  the  networks 
is  reportedly  large.  The  supplementary  Little  Report  indicates  that 
between  1957  and  1968,  the  total  number  of  suppliers  of  prime  time  series 

ranged  between  76  (in  1957)  and  56  (in  1967)  . - 7  Part  of  the  decline 

in  the  number  of  suppliers  resulted  from  the  increasing  exhibition  of 
feature  films.  In  1957,  none  of  the  three  netwarks  exhibited  feature 


V  NERA,  p.  Ill  -  35. 

**/  Little  Report  p.  36. 

***/  Arthur  D.  Little,  Inc.,  Television  Program  Production,  Procurement, 

Distribution,  and  Scheduling  (FCC  Docket  12782,  1969) ,  p.  94  (herein¬ 
after  cited  as  Little  Report  1969) . 
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f ilrns  during  prime  time;  by  1968,  the  three  networks  were  exhibiting 

V 

14  hours  per  week  of  feature  films.— 

In  addition,  these  firms  range  from  the  large  studios  which  own 

their  own  facilities  to  smaller  companies  which  rent  all  of  their  major 

inputs. — ^  As  Manning  points  out,  with  a  well  "functioning  rental 

market  for  studios,  equipment,  and  talent,  ownership  of  these  inputs 

by  the  large  studios  gives  them  no  particular  cost  advantage  against 

***  / 

the  smaller  production  companies. - 

Finally,  entry  appears  to  be  unimpeded.  Of  the  total  suppliers 

providing  prime  time  series  to  the  network  between  1958  and  1963,  at 

*  ***  / 

least  25  percent  of  that  total  represented  new  suppliers. -  NERA, 

using  data  from  the  Broadcast  Information  Bureau,  calculated  that  the 

nurber  of  new  entrants  into  prime  time  ranged  between  6  percent  and  30 

percent  of  the  total  firms  operating  in  any  given  television  season 

*****  / 

between  1961/62  and  1971/72. - -  It  should  be  noted  that  both  NERA 

and  Little  defined  a  "new"  supplier  as  one  not  supplying  any  network 
programs  in  the  year  previous  to  that  which  was  being  assessed. 


V  Id.,  p.  16. 

**/  NERA,  Chapter  III;  OBM,  pp.  23-24. 

***/  Manning,  pp.  18-25. 

****/  Little  Report,  pp.  31-32. 

*****/  nerA,  p.  Ill  -  19. 
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Thus,  on  all  counts,  network  program  supply  appears  to  be  structur¬ 
ally  competitive.  However,  there  are  two  caveats  to  this  story.  Suppliers 
of  feature  films  exhibited  by  the  networks  in  prime  time  were  excluded 
from  all  the  above  calculations.  While  their  inclusion  would  undoubtedly 
raise  the  market  share  of  the  mjor  studios,  all  the  commentary  reviewed 
above  suggests  that  the  finding  that  program  supply  is  structurally 
competitive  would  remain  valid. 

Second,  as  NERA  — ^  and  Manning  — ^  point  out,  the  definition  of  a 
"firm"  in  this  industry  is  highly  fluid.  For  example,  when  a  production 
company  is  organized  around  the  creative  inputs  (a  leading  actor,  writer, 
director,  or  producer)  ,  that  company  may  be  formed  for  the  purpose  of 
producing  a  particular  program.  With  little  change  in  the  composition 
of  those  who  control  the  company,  the  same  group  ray  produce  a  different 
program  under  an  entirely  different  name.  In  addition,  the  fact  that  a 
firm  does  not  have  a  network  program  on  the  air  in  one  year  does  not  mean 
it  is  out  of  the  program  supply  business.  The  firm  could  be  producing 
for  syndication  or  in  the  process  of  program  development.  Thus,  the 
degree  of  concentration  ray  be  understated  while  the  extent  of  market 
share  volatility,  rank  changes,  and  new  entry  ray  be  overstated. 

One  final  issue  remains  to  be  addressed:  Does  the  cost  (price)  of 
additional  programming  limit  the  possibility  that  new  networks  will  arise 
to  compete  with  the  existing  three  commercial  networks?  That  is,  would 


*/  NERA,  pp.  H-2  ~  1-4. 
**/  Manning,  pp.  18-25. 
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an  increase  in  demand  for  programs  —  generated  by  nascent  networks  — 

result  in  such  a  large  increase  in  the  price  of  programs  that  the 

viability  of  those  networks  would  be  threatened?  In  economic  jargon, 

we  are  asking  \drether  the  supply  of  programs  is  relatively  elastic 

(i-e-  >  a  given  percentage  increase  in  the  quantity  of  programs  supplied 

can  be  induced  by  a  small  percentage  rise  in  the  price  of  programs)  or 

relatively  inelastic  (the  same  percentage  increase  in  the  quantity  of 

programs  supplied  can  come  about  with  only  a  large  percentage  increase 

in  price)  .  The  answer  to  this  question  hinges  on  the  behavior  of  input 

prices  as  the  quantity  of  programs  supplied  increases.  Manning,—/ 

**  /  ***  / 

OBM,  —  and  NERA  -  all  agree  that  most  input  prices  —  and  thus 

program  prices  —  should  rerain  relatively  constant.  The  only  input 
whose  price  may  rise  in  the  face  of  a  large  increase  in  demand  is  talent. 
If  there  is  a  fixed  supply  of  talent,  program  prices  will  be  bid  up  as 
the  quantity  of  programs  supplied  increases.  This  would  nean  that  the 
amount  of  programs  supplied  could  be  increased  only  by  a  very  large 
increase  in  program  price.  But  as  these  researchers  point  out,  the 

supply  of  talent  seems  very  elastic,  as  suggested  by  the  high  unemployment 
rates  in  talent— related  occupations. -  Thus,  these  researchers 


V  running,  pp.  56-57. 

OBM,  pp.  28-31. 

***/  NERA,  p.  VII  -  2. 

****/  See,  e.g. ,  OBM,  p.  26. 
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suggest  that  it  is  reasonable  to  expect  the  elasticity  of  program  supply 

*  / 

to  be  quite  high.—  If  this  is  accurate,  then  the  cost  of  additional 
programs  should  not  be  greatly  affected  by  further  network  entry. 

III.  The  Structure  of  Syndicated  Program  Supply 
In  the  network  program  supply  market,  the  networks  act  as  distri¬ 
butors  and  —  through  their  affiliates  —  exhibitors  of  the  programs 
purchased.  In  the  syndication  market,  program  suppliers  sell  their  wares 

to  syndicators  who  in  turn  distribute  the  programs  for  broadcast  on 

*  ★  / 

individual  stations. — 7  Thus,  an  assessment  of  the  structural  character¬ 
istics  of  the  syndication  market  must  be  oonducted  at  two  levels:  The 
program  supply  level  and  the  distribution,  level.  In  neither  instance 
has  the  structural  analysis  been  as  extensive  as  that  for  network  program 
supply.  Nonetheless,  all  previous  research  suggests  that  syndicated 
program  supply  and  distribution  are  both  conpetitively  structured. 

A.  Syndicated  Program  Supply 

As  discussed  more  fully  below,  the  syndication  market  encompasses 
the  distribution  of  a  stock  of  existing  programs  (series  originally  shown 
on  the  networks  and  feature  films)  as  well  as  the  production  and  distri- 


V  One  difficulty  with  this  conclusion  is  that  it  neglects  different 
quality  programs  as  well  as  different  quality  inputs.  Ideally,  one 
would  have  preferred  to  discuss  supply  elasticity  while  holding  the 
quality  of  programs  or  that  of  their  associated  inputs  constant. 

The  discussion  in  the  text  is  akin  to  asking  what  the  elasticity  of 
housing  supply  is  without  distinguishing  between  slum  and  luxury 
housing.  With  respect  to  program  supply,  such  a  task  would  admittedly 
be  difficult  if  not  impossible  because  quality  itself  is  empirically 
difficult  to  define. 

**/  As  we  mention  below,  program  suppliers  may  assume  the  syndication 
(distribution)  function  as  well. 
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bution  of  new  programs,  so-called  first- run  syndicated  programs.  The 

structural  analysis  of  syndicated  program  supply  has  uniformly  focused 

on  first-run  programs  because  of  their  comparability  with  the  network  pro- 

*/ 

gram  supply  industry.  The  most  extensive  analysis  is  that  of  NERA.- 
Between  1965  and  1970,  NERA  found  that  there  were  226  suppliers 
of  first-run  syndicated  series  consisting  of  at  least  five  episodes. 

The  top  six  suppliers  accounted  for  fewer  than  15  percent  of  all  first- 
run  series.  Entry  appears  unimpeded.  The  nercentaae  of  new  firms  in 
the  industry  (firms  present  in  one  year  and  absent  in  the  previous  year) 
never  fell  below  40  percent  and, except  for  1970,  new  suppliers  always 
accounted  for  more  than  half  of  new  first  run  series.  While  the  Little. 
Report  employs  slightly  different  data,  the  story  is  basically  the 

■k-k  / 

same:  First-run  syndication  appears  to  be  highly  competitive. —  One 
note  of  caution  is  necessary.  The  figures  used  by  both  NERA  and  Little 
constitute  series  offered  for  sale,  not  necessarily  series  sold.  Thus, 
the  much  lower  concentration  figures  and  the  higher  entry  figures  for 
first-run  syndication  are  not  strictly  comparable  to  the  corresponding 
figures  for  network  program  supply.  In  addition,  these  figures  include 
religious  and  foreign  language  programs  which  are  not  directly  competi¬ 
tive  with,  i.e..  are  less  substitutable  for,  first-run  entertainment 
programs . 


*/  NERA,  Chapter  III. 

**/  Little  Report  1969,  p.  92. 
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B.  Syndicated  Program  Distribution 

One  would  expect  the  distribution  of  syndicated  programs  to 
be  more  concentrated  than  program  production:  As  Manning  — ^  notes,  it 
is  just  as  easy  for  a  salesman  to  offer  several  shows  to  a  station  as 
it  is  to  offer  one.  Thus,  distributors  who  represent  more  shows  will, 
up  to  a  point ,  have  a  cost  advantage  over  those  that  represent  fewer 
shows.  If  all  suppliers  possessed  enough  shows  to  achieve  these 
distribution  economies,  there  would  be  no  difference  in  concentration 
between  program  supply  and  program  distribution.  But  it  is  likely 
that  suppliers  of  only  a  few  programs  will  take  advantage  of  these 
economies  by  distributing  their  proarams  through  a  syndicator. 

Other  suppliers  (in  particular  the  major  studios)  with  many  programs  can 
achieve  these  economies  by  distributing  the  programs  themselves . 

The  Little  Report  is  again  the  primary  source  of  information  on 

**  / 

syndicated  program  distribution. — -7  In  1964,  six  major  studios  captured 
67.6  percent  of  the  total  dollar  sales  (theatrical  films  and  TV  series) 
domestically.  Three  smaller  distributors  accounted  for  10.1  percent  of 
these  sales  and  an  un totaled  number  of  others  accounted  for  15.7  percent. 
For  TV  series  alone,  the  corresponding  figures  were  45  percent,  21.8 
percent,  and  14  percent.  The  network  shares  were  small,  about  2  percent 
for  each  netwark  for  the  entire  market/ and  ranging  between  5.5  and  7 


V  Manning,  p.  44. 

**/  Little  Report  1969,  pp.  113-114. 
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percent  for  television  series.  The  picture  was  virtually  identical  in 
1967.  Based  on  these  figures,  it  does  appear  that  the  distribution  of 
syndicated  programs  is  far  more  concentrated  than  the  production  of 
either  first-run  syndicated  programs  or  network  programs.  However,  the 
ability  of  syndicators  to  survive  with  very  small  market  shares  suggests 
that  distribution  economies  are  relatively  unimportant ,  i.e. ,  firms 
with  small  market  shares  are  able  to  compete  successfully  with  the 

V 

larger  firms.  As  OBM  conclude,  and  Noll,  Peck,  and  McGowan 

concur,  despite  the  more  concentrated  structure, 

. . .one  would  still  expect  that  individual  syndi¬ 
cators  would  have  only  limited  power...  [T]he 
economies  [of  distribution]  are  so  quickly 
exploited  that  a  large  number  of  sellers  are 
viable  and  able  to  compete  prices  downward. 

IV.  Production  Cost  Studies  Of  Network  Programs 

The  single  attempt  to  assess  the  determinants  of  network  program 

***  / 

production  cost  is  that  of  NERA.  Relying  on  data  apparently  acquired 

from  the  major  studios,  NERA  assessed  the  relationship  of  the  cost  per 
episode  produced  (in  thirty-minute  units)  to  the  number  of  episodes 
produced,  the  episode  length  (30,  60,  or  90  minutes),  and  the  year  in 
which  it  was  produced.  The  results  indicated  that  there  were  some  scale 
economies  inherent  in  producing  additional  episodes.  A  rise  in  the 


V  OBM,  p.  35. 

**/  Roger  Noll,  Merton  Peck,  and  John  McGowan,  Economic  Aspects  of 

Television  Regulation  (Washington,  D.  C. :  Brookings  Institution, 
1973) .  (Hereinafter  cited  as  NPM) 

***/  NERA,  pp.  IV  -  15  -  18.  NERA  actually  alleges  that  it  has  two 

"cost  studies"  but  one  of  those  clearly  refers  to  the  license  fee 
paid  to  tire  supplier  by  the  network,  i.e. ,  network  cost  rather  than 
production  cost.  This  study  is  discussed  below. 
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number  of  episodes  by  10  oercent  reduces  unit  costs  bv  3.3  percent.  In 
addition,  longer  programs  cost  less  (on  a  per  episode  minute  basis)  to 
produce.  One  sixty  minute  episode  costs  84  percent  of  the  cost  of  two 
thirty  minute  episodes.  NERA's  explanation  of  these  results  is,  first, 
that  some  unspecified  cost  components  are  fixed,  leading  to  lower  unit 
costs  as  more  episodes  are  produced  and  reducing  per  minute  costs  for 
episodes  of  longer  duration  and,  seoond,  the  fees  charged  by  sane  inputs 

may  not  increase  in  direct  proportion  to  either  the  number  of  episodes 
or  episode  length. 

Yi _ The  Nature  Of  The  Program  Market:  Seller  And  Buver  Interaction 

To  go  beyond  the  discussion  of  the  structural  characteristics  of 
network  and  syndicated  program  supply  and  NERA's  cost  analysis  requires  a 
greater  understanding  of  the  nature  of  the  market.  All  observers  seem  to 
agree  that  any  discussion  of  the  market  for  progranTning  must  recognize 

(l)  the  distinction  between  network  program  supply  and 
syndicated  program  supply; 

(ii)  that  only  three  networks  exist;  and 

(iii)  that  programs  are  not  homogeneous  products  in 
terms  of  audience  appeal. 

(i)  The  purchase  of  network  programs  may  have  cost  advantages  for 
stations  over  the  direct  purchase  of  programs  from  independent  syndicators . 
These  cost  advantages  stem  frcm  the  existence  of  the  network-affiliate 
relationship  with  its  attendant  economies  both  in  the  sale  of  advertising 
and  the  centralized  procurement,  scheduling,  and  distribution  of  programs. 

*/  See  Network  Inquiry  Special  Staff,  Chpt.  IV,  An  Analysis  of  the 
Network -Affiliate  Relationship  in  Television  (October,  1979) . 
(preliminary  report)  . 
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As  a  result  of  these  economies ,  for  a  program  of  a  given 
production  cost  (quality) ,  the  cost  per  viewer  will  tend  to  be  higher 
with  syndicated  programs  than  with  network  programs,  even  if  both 
programs  attract  the  same  number  of  viewers.  OBM  estimate  that  12 
percent  of  the  networks'  total  expenses  are  accounted  for  by  distribu¬ 
tion,  selling,  and  administration  expenses;  for  syndicated  programs, 
these  same  costs  account  for  25-38  percent  of  total  expenses.-  As  a 
result,  program  production  budgets  tend  to  be  smaller  for  syndicated 
programs  than  for  network  programs.  For  example,  OBM  report  that  for 
1960  the  average  production  cost  for  one  half-hour  episode  of  a  series 
amounted  to  $50,000.  The  corresponding  figure  for  a  first-run  syndicated 
episode  was  $28,000. 

In  addition,  within  the  syndication  market,  first- run  series  are 

at  a  distinct  disadvantage  in  comparison  to  off-network  series  and  feature 

films.  As  OBM  — -  and  Manning  - ^  suggest,  off-network  series  and 

feature  films  have  a  proven  track  record  and  (as  the  above  discussion 

indicates)  are  generally  of  higher  cost  (quality)  than  first-run  syndicated 

programming .  Further,  revenues  from  off-network  series  must  be  sufficient 

q  cover  only  distribution  costs  and  residual  fees.  First— run  programs 

must  meet  similar  distribution  costs  plus  full  production  costs.  Manning 

argues  that  for  equal  quality  shows,  first-run  production  costs  exceed 

****  / 

residual  payments  for  off-network  series. -  In  the  face  of  .  ns 


*/  OBM,  pp.  41-42. 

**/  Id.  at  32-34. 

***/  Manning,  39-44. 

****/  id.  at  42. 
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competitive  disadvantage,  the  response  of  first- run  producers  has  been 
to  cut  costs  by  moving  out  of  those  program  types  dominated  by  off- 

*/ 

network  programs  and  into  the  cheaper  game,  variety  and  talk  shows.— 

As  a  result  of  these  factors,  the  amount  of  money  expended  on 

network  purchases  of  programs  far  exceeds  that  spent  by  stations  on 

syndicated  programs.  According  to  the  data  compiled  by  OEM,  station 

expenses  on  syndicated  programs  have  been  about  18  percent  of  network 

**  / 

program  expenses  over  the  period  1965-70. —  Within  the  domestic 

syndication  market,  the  attractiveness  of  off-network  programming  is 

clear:  According  to  the  Little  Report,  station  purchases  of  first-run 

programs  in  1967  totaled  $22  million;  purchases  of  off-network  series 

***  / 

totaled  $43.1  mi.  1  lion. - 7 

(ii)  The  fact  that  the  three  networks  dominate  the  program  market 
on  the  demand  side  leads  to  the  possibility  that  the  networks  may  collectively 
or  individually  exercise  monopsony  power  over  their  program  suppliers. 

The  type  of  monopsony  power  most  widely  discussed  is  one 
in  which  the  networks  pay  each  supplier  only  the  opportunity  cost  of 
program  production  (i.e. ,  a  payment  which  is  just  sufficient  to  induce 
suppliers  to  remain  in  the  business  of  producing  network  programs)  and 


*/  Given  the  advantages  of  off-network  programs,  one  might  ask  whether 
stations  may  actually  prefer  these  programs  to  both  new  and  proven 
network  programs .  While  the  research  above  does  not  address  this 
issue,  one  suspects  that  the  preference  for  network  programs  lies 
in  part  in  the  distribution  and  transactions  cost  economies  of 
networking  and  in  part  in  the  possibility  that  expected  ratings 
for  new  and  proven  network  programs  are  higher  on  average  than  for 
off-network  programs, 

**/  OEM,  p.  31. 

***/  Little  Report  1969,  p.  109. 
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*/ 

nothing  more.—  Alternatively,  the  existence  and  pre-eminent  position 
of  the  three  networks  in  broadcasting  may  have  inflated  program  costs 
through  network  rivalry. 

(iii)  All  observers  agree  that  despite  the  competitive  structure 
of  network  program  supply,  one  can  hardly  label  the  supply  side  as 
perfectly  competitive .  The  programs  produced  by  suppliers  cannot  be 
viewed  as  homogeneous  in  the  sense  that  all  suppliers  are  unable  to 
exactly  replicate  the  "success"  of  any  particular  program  at  an  equiva¬ 
lent  cost.  As  a  result,  the  success  of  an  individual  program  (which  may 
be  due  to  the  unique  talent  inputs  required  for  program  production)  ,  may 
generate  monopoly  profits  or  monopoly  "rents,"  i.e.,  profits  greater  than 
that  required  to  maintain  program  production. —  Who  captures  these 

program  rents  —  the  networks  or  the  supplier  --  hinges  on  the  behavior 

***  / 

of  the  networks  towards  program  suppliers. - - 

If  the  networks  compete  vigoriously  among  themselves ,  all  the  pro¬ 
gram  rents  will  be  captured  by  the  supplier.  If  the  networks  behave  as 
monopsonists  and  program  suppliers  behave  competitively,  all  the  rents 


V  See  especially  pp.  251-255,  infra. 

**/  This  is  essentially  the  view  of  NPM,  pp.  44-47.  While  OBM  (p.17, 

footnote  b)  take  a  similar  perspective,  they  argue  that  competition 
among  program  suppliers  will  insure  that  each  supplier's  revenue  is 
just  sufficient  to  cover  his  production  aosts.  Note  that  this 
existence  of  individual  program  monopoly  power  does  not  conflict 
with  the  earlier  conclusion  that  program,  supply  is  competitively 
structured.  The  latter  conclusion  simply  means  that  prooram  suppliers  act 
independently  in  their  dealings  with  program  purchasers. 


***/  Throughout  this  discussion,  we  generally  refer  to  the  division  of  rents 
between  the  network  and  program  supplier,  but  it  should  be  kept  in 
mind  that  the  program  supplier  my  give  up  part  or  all  of  these  rents 
to  the  program's  creative  inputs. 
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wiH  accrue  to  the  networks.  If  the  networks  behave  monopsonistically 
and  suppliers  monopolistically,  both  have  an  incentive  to  maximize  the 
total  rents  from  program  production,  as  we  discuss  ms  re  fully  below. 

In  any  case,  it  should  be  noted  that  the  only  disagreement  arises  over 
the  distribution  of  those  rents,  not  over  how  many  programs  or  episodes 
are  to  be  produced.  As  we  discuss  in  connection  with  Noll,  Peck,  and 
McGowan's  analysis,  each  of  these  scenarios  leads  to  the  competitive 
output  (the  number  of  programs  and  the  number  of  episodes)  being  pro¬ 
duced. 

We  new  turn  to  an  exposition  of  the  two  most  conplete  assessments 
of  the  program  supplier-network  relationship. 

A.  Noll,  Peck,  and  McGowan  (NPM) 

NPM  argue  that  the  relationship  between  the  program  supplier  and 

*  / 

the  network  changes  over  the  lifetime  of  a  program.— 7  Initially,  a 
program  supplier  is  simply  one  among  many  suppliers  competing  for  the 
patronage  of  the  networks.  As  a  result,  the  license  fees  paid  by  the 
networks  to  program  suppliers  (together  with  expected  syndication  reve¬ 
nues)  approximate  production  costs.  As  the  program  becomes  more  popular, 
the  supplier  acquires  bargaining  power  against  the  networks  and  can  share 
in  the  rents  the  program  generates. 

To  test  this  hypothesis,  NPM  examine  the  relationship  between  the 
license  fee  per  half-hour  of  an  episode  of  programs  broadcast  during  the 
1968/69  season  and  the  rating  of  each  program  in  the  previous  season. 


*/  NPM,  pp.  44-49. 
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oontrolling  for  the  type  and  length  of  the  program.  NPM's  statistical 

analysis  reveals  that  for  every  rating  point  increase,  the  program 

supplier  received  an  additional  $1555  per  episode.  This  is  consistent 

then  with  the  hypothesis  that  suppliers  of  popular  programs  do  share  in 

the  rents  they  generate.  However,  NPM  fail  to  point  out  that  sane  of 

this  increase  may  not  be  rent.  Some  portion  of  the  estimated  "rent" 

may  reflect  the  fact  that  it  simply  costs  more  to  produce  higher-rated 

shows.  In  addition,  it  is  not  clear  whether  the  program  supplier  or  the 

associated  talent  receive  any  rents  that  do  exist.  Empirically,  it  is 

difficult  to  distinguish  between  these  two  since  many  production  companies 

V 

are  created  by  the  program  talent .  -t 

**  / 

Additional  confirmation  for  the  NPM  view  is  provided  by  NERA. — 

NERA  examines  the  relationship  between  1971/72  license  fees  per  half- 

hour  episode  and  the  program's  popularity  as  measured  by  the  age  of  the 

program  as  of  1971  and  whether  or  not  the  show  was  in  the  top  15  programs 

in  the  previous  season.  NERA  also  controls  for  other  factors  that  might 

influence  the  license  fee  paid  (program  type  and  length,  the  size  of  the 

supplier,  whether  or  not  the  supplier  was  also  a  distributor)  .  In  a 

statistical  sense,  the  only  relationship  that  appears  significant  is  that 

***  / 

between  the  license  fee  and  the  age  of  the  program. - -  According  to 


*/  It  appears  that  NPM  may  have  used  production  cost  data  instead  of  the 
license  fee  data  they  purport  to  use.  (See  Schuessler,  p.  280)  .  If 
this  is  the  case,  then  NPM's  results  suggest  that  rents  attributable 
to  higher  ratings  (subject  to  the  caveats  in  the  text)  are  earned  by 
the  associated  talent. 

**/  NERA,  pp.  IV  -  11  -  15. 

***/  The  fact  that  supplier  size  bears  no  statistical  relationship  to  license 
fees  received  does  suggest  that  small  suppliers  are  at  no  systematic 
disadvantage  in  their  dealings  with  the  network.  NERA  measured  size  in 
two  ways,  first  by  the  number  of  series  produced  and  second  by  ranking 
of  suppliers  as  "small"  "medium",  or  "large". 
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NERA's  estimate,  for  every  additional  year  on  the  air,  license  fees  rise 
by  about  $1800  per  episode. 

Against  this  background,  NPM  view  the  bargain  struck  between  the 

network  and  program  supplier  as  dependent  upon  the  bargain  struck  between 

the  network  and  its  affiliates.  The  higher  the  share  of  network  revenues 

retained  by  the  affiliates,  the  smaller  the  share  the  supplier  can 

receive.  This  is  because  if  the  supplier  attempted  to  sell  its  program 

directly  to  affiliates  (the  alternative  to  selling  the  program  to  the 

networks)  ,  the  supplier  would  have  to  offer  a  share  of  revenues  large 

enough  to  induce  the  affiliates  to  drop  the  network  of ferine.  Obviously, 

the  higher  the  revenue  share  the  supplier  must  give  up  to  affiliates, 

the  smaller  the  share  the  supplier  receives.  Thus,  the  maximum  share  a 

program  supplier  can  extract  from  the  network  rises  with  the  popularity 

of  the  program,  relative  to  substitute  programs  but  falls  with  the  share 

of  network  revenues  retained  by  affiliates  and  with  the  higher  distribu- 

*/ 

tion  costs  in  syndication.— 


'/  NPM  (p.  305)  calculate  this  maximum  share  as 

(i  -  d)  /r  -  c  (ft)  7 

where  d  =  share  of  revenues  captured  by  syndicators 

c  =  share  of  revenues  from  network  exhibition  captured  fcy  affiliates 
a^  =  expected  audience  of  the  program  in  question 

at  =  expected  audience  of  the  substitute  program. 

One  problem  with  NPM’s  analysis  should  be  noted.  The  share  of  revenues 
received  by  affiliates  and  the  share  received  by  program  suppliers  :  3th 
depend  upon  the  popularity  of  network  programs  relative  to  their  noi- 
network  alternatives.  The  greater  is  this  relative  popularity,  the  mailer 
the  share  affiliates  need  to  receive  in  order  to  induce  then  to  car  v  the 
network  lineup  and  the  larger  the  share  program  suppliers  may  rece  .  e. 

While  NPM  seem  to  realize  this,  their  calculation  of  the  supplier's  evenue 
share  assumes  that  the  affiliates'  share  is  determined  independently  <  »f 
relative  program  popularity.  Both  should  be  determined  simultaneou ;  y . 
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The  minimam  revenues  a  program  supplier  can  receive  is  an  amount  just 
sufficient  to  cover  the  resource  cost  of  program  production ,  including  the 
cost  of  pilot  production.  These  revenues  can  include  those  received  from  the 
network  as  well  as  those  obtained  in  the  syndication  market. 

NPM  then  calculate  the  minimum  share  of  network  revenues  required 
to  make  pilot  investment  just  profitable  to  program  suppliers.  This  is 
the  bare  minimum  that  the  networks  must  pay  to  suppliers  to  induce  them 
to  produce  pilots  for  series  production.  NPM  then  compare  this  minimum 
with  the  actual  shares  received  by  all  program  suppliers  over  the  years 
1960-68.  They  conclude  that  ten  to  twenty  percent  of  the  payments  by 
the  networks  to  program  suppliers  represented  rents,  that  is  payments 
over  and  above  the  amount  necessary  to  cover  the  costs  of  pilot  production. 
For  programs  exhibited  during  the  1967/68  season,  they  find  that  the 
ability  of  the  program  supplier  to  extract  rents  is  positively  related 

*  / 

to  the  audience  appeal  of  the  program  relative  to  substitute  programs. — 

The  actual  equation  estimated  (with  standard  errors  in  parenthesis) 

was 

In  =  .002  -  2.472  In  (a^/a^ 

(.184)  (.556) 

where  for  a  particular  program  i, 

B  =  e  -  © 

D  c  m 

e  -  e 
n  m 

where  e  =  supplier's  actual  share  in  network  revenues; 

e  =  the  minimum  share  required; 
m 

e  =  the  maximum  share  that  could  have  been  extracted; 
n 

ai'  at  =  as  in  footnote  */,  p.  247,  supra. 

Unfortunately,  how  a  was  calculated  is  not  obvious  from  NPM's  discussion. 
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One  note  of  caution.  As  Schuessler  correctly  points  out,  NPM's 
estimate  of  the  rents  extracted  by  program  suppliers  is  overstated.—^ 

In  calculating  the  network  payments  for  programs,  NPM  used  production 
oost  figures  rather  than  network  license  fee  payments.  To  the  extent 
that  the  latter  is  less  than  the  former,  the  rents  extracted  by  program 
suppliers  is  overstated. 

In  sum,  NPM  paint  a  picture  of  network-supplier  relationships  in 
which  the  network  possesses  all  the  bargaining  chips  in  the  early  stages 
of  program  life:  The  network  pays  each  supplier  an  amount  such  that  the 
network  payment  plus  expected  syndication  revenues  just  cover  the 
supplier’s  production  costs. — In  the  later  stages  of  program  life, 
the  netvork  as  monopsonist  faces  a  monopolistic  supplier  with  the  net¬ 
works  capturing  most,  but  not  all,  of  the  rents  from  the  successful  pro¬ 
gram. 

If  in  fact  this  description  is  correct,  the  output  produced  by 
each  program  supplier  will  approximate  the  competitive  output.  Under 
purely  competitive  conditions,  the  value  (price)  of  the  last  unit  of 
output  produced  by  a  firm  is  just  equal  to  the  resource  cost  of  producing 
that  last  unit,  what  economists  call  its  marginal  cost.  If  price  is 
greater  than  marginal  oost,  the  value  that  purchasers  place  on  an  addi¬ 
tional  unit  of  output  is  greater  than  the  oost  of  producing  that  unit. 
Purchasers  would  be  willing  to  pay  a  price  greater  than  marginal  cost  to 


V  Schuessler,  p.  280. 

**/  One  must  be  careful  here.  The  amount  the  networks  pay  to  the  program 
suppliers  wall  also  depend  upon  the  attitude  of  networks  and  program 
suppliers  to  the  riskiness  of  program  production.  This  point  is 
examined  briefly  in  this  section  and  in  greater  detail  in  a  subse¬ 
quent  section  of  this  report. 


-250- 


have  an  extra  unit  of  the  good  produced  while  the  firm  would  be  willing 
to  produce  that  good  since  the  additional  revenue  it  receives  would  be 
greater  than  the  cost  of  producing  an  additional  unit.  The  firm's 
total  profits  would  rise  (or  total  losses  fall)  as  a  result  of  the 
additional  production. 

Only  when  price  is  equal  to  the  cost  of  producing  that  last  unit 
is  there  no  way  to  make  both  the  purchasers  and  the  firm  better  off. 

If  the  network  acts  as  a  monopsonist  toward  each  new  competitive 
supplier  then  the  network  will  purchase  programs  (and  program  episodes) 
until  the  value  of  the  additional  program  to  the  network  just  equals 
the  cost  of  producing  the  program,  precisely  the  "price=marginal  cost" 
conditions  in  pure  competition.—' ^  If  the  network  as  monopsonist  faces 
a  monopolistic  supplier,  both  have  an  incentive  to  maximize  the  total 
rents  from  program  supply .  The  supplier  will  offer,  and  the  network 
accept,  more  programs  so  long  as  each  additional  program  generates 
revenue  greater  than  its  additional  costs.  Chce  again,  the  revenue 
generated  by  the  final  program  produced  will  just  equal  the  cost  of 
producing  that  program;  and  once  again,  these  are  the  same  conditions 
as  would  occur  in  pure  competition .  Total  program  rents  will  be  maxi¬ 
mized  and  the  only  disagreement  revolves  around  how  the  rents  are  to  be 
split  between  the  network  and  supplier. 


*/  Technically,  we  are  assuming  that  the  network  behaves  as  a  perfectly 
~~  price  discriminating  monopsonist  and  captures  all  the  rents  (if  any) 
generated  by  the  program. 
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V 

B.  Crandall.— 

In  contrast  to  NPM,  Crandall  argues  that  the  exercise  of  monopsony 
power  by  the  three  networks  is  unlikely  for  three  reasons: 

(1)  Networks  must  bid  resources  away  from  alternative  media 

in  order  to  obtain  the  required  number  of  inputs.  Given  the  increasing 
number  of  such  input  buyers  (and  thus  the  increasing  number  of  alterna¬ 
tives  for  owners  of  these  inputs)  ,  the  monopsony  power  of  the  networks 
must  be  limited  indeed. 

(2)  If  monopsony  power  were  exerted  successfully ,  the  networks 

would  fail  to  offer  programs  during  periods  of  considerable  viewing 

frequency.  That  is,  Crandall  argues  if  the  networks  act  monopsonistically 

towards  the  entire  program  market  but  are  unable  to  distinguish  among 

suppliers  individually  (and  programs  are  homogeneous)  , — 7  a  monopsonist 

would  choose  fewer  programs  than  would  a  competitive  purchaser.  Because 

network  programming  does  occur  during  all  periods  of  high  viewing 

*  *  *  / 

frequency,  this  manifestation  of  monopsony  power  is  absent.—' ' 

(3)  Crandall's  third  objection  sounds  strangely  reminiscent  of 
NPM's  position.  Crandall  argues  in  effect  that  (2)  above  is  not  realistic, 
that  programs  are  not  homogeneous  but  custom-made  for  each  network,  "Given 


*/  Robert  Crandall,  "FCC  Regulation,  Monopsony,  and  Network  Television 
Program  Cost",  Bell  Journal  of  Economics  and  Management  Science, 

Vol.  3,  No.  2  (Autumn  1972) ,  pp.  483-508. 

**/  Whether  or  not  this  is  true  is  another  question. 

***/  The  type  of  monopsony  power  discussed  by  Crandall  differs  from  that 
discussed  above.  In  Crandall's  type,  the  monopsonists  exerts  power 
over  all  suppliers  in  the  aggregate  but  not  individually.  If  the 
supply  curve  of  programs  slopes  upward  (i .e. ,  an  additional  program 
costs  mare  than  the  previous  programs)  ,  this  monopsonist  pays  suppliers 
a  single  price  which  is  below  the  value  of  the  last  program  purchased 
by  the  network.  As  a  result,  the  number  of  programs  purchased  by  the 
manopsonist  will  be  less  than  in  our  earlier  description  of  monopsony. 
Within  the  monopsony  definition  used  by  Crandall,  program  suppliers 
(or  the  associated  talent)  will  receive  rents. 
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the  number  of  such  [program  suppliers]  ,  the  networks  need  only  promise 

them  a  return  sufficient  to  cover  their  oosts...They  may  pay  no  less; 

*/ 

they  need  pay  no  more".— 

Writing  before  the  effective  date  of  the  FCC  rule  preventing 
networks  from  acquiring  syndication  rights  in  independently  produced 
programs,  Crandall  then  reasons  that  if  the  networks  are  behaving 
nonopsonistically  towards  program  suppliers,  the  value  of  syndication 
rights  acquired  by  the  networks  will  be  greater  than  the  payment  to 
suppliers  for  the  purchase  of  these  rights.  To  assess  this  possibility, 
Crandall  develops  a  model  in  which  the  networks  individually  choose 
program  inputs  so  as  to  maximize  their  profits.  One  crucial  assumption 
made  here  is  that  each  network  assumes  that  its  choice  of  inputs  does 
not  affect  the  input  choices  of  the  other  networks.  Based  on  this 
model,  Crandall  derives  a  network  cost  (license  fee)  equation  consisting 
of  three  components:  non-talent  costs,  talent  costs,  and  the  costs  of 

ick  / 

syndication  rights. — Crandall  argues  that  some  non-talent  cost  will 
be  fixed  while  the  cost  af  other  non-talent  inputs  will  rise  with  the 
average  strength  of  network  fare.  Talent  costs  are  assumed  to  vary 
with  the  revenue  generated  by  the  particular  program.  Crandall  then 
statistically  examines  the  relationship  between  the  license  fee  per 
episode  of  a  new  program  and  the  total  nightime  advertising  revenue 
(a  measure  of  the  strength  of  the  network's  fare)  earned  by  the  net¬ 
works,  the  expected  revenue  of  the  new  program,  the  network  share  of 


*/  Crandall,  p.488. 

**/  See  Appendix  D  for  a  more  complete  discussion  of  Crandall's  empirical 
approach . 
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profits  in  subsequent  syndication,  and  whether  or  not  the  network  owned 
distribution  rights  to  the  program.  Crandall's  sample  consisted  of  121 
new  program  series  exhibited  between  1960  and  1965.  The  results  were 
as  expected:  The  license  fee  is  higher  the  higher  the  total  advertising 
revenue  earned  by  the  networks  and  the  higher  the  expected  advertising 
revenue  from  the  individual  program.  In  addition,  Crandall  finds  that 
the  networks  pay  for  the  right  to  share  in  syndication  profits  and  the 
right  to  distribute  the  program  in  syndication  in  the  form  of  a  higher 
license  fee.  Crandall  then  uses  this  relationship  to  calculate  the 
combined  cost  of  distribution  rights  and  a  100  percent  network  profit 
share  in  syndication.  Evaluated  at  the  mean  license  fee  for  the  period, 
these  interests  amounted  to  19  percent  of  the  total  value  of  network- 
exhibition  and  syndication  interests.  If  the  value  of  these  rights  is 
actually  higher  than  19  percent,  Crandall  argues  that  this  would  be 
evidence  that  the  networks  are  behaving  monopsonistically .  In  fact,  he 
estimates  the  actual  value  to  be  16  percent,  very  close  to  his  initial 
estimate,  and  he  thus  concludes  that  fears  of  networks  monopsony  power 
are  misplaced. 

Owen  and  Manning  argue  that  Crandall's  conclusion  that  the  networks 

*/ 

possess  no  monopsony  power  is  incorrect.—  They  argue,  first,  that  there 
is  no  evidence  that  the  networks  are  simply  part  of  an  increasing  number 
of  buyers  of  program  inputs.  Moreover,  it  is  their  relative  size  that  is 


V  Bruce  Owen  and  Willard  Manning,  "Television  Rivalry  and  Network  Power", 
Public  Policy,  Vol.  24,  No.  1  (Winter  1976),  pp.  33-57. 
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important  for  the  exercise  of  monopsony  power,  not  their  absolute  size. 
Second,  they  hold  that  Crandall's  inference  from  the  observation  that 
there  is  network  programming  during  all  periods  of  high  viewer  frequency 
ignores  the  possibility  that  there  are  dimensions  to  programming  other 
than  simply  hours.  And  even  in  prime  time,  the  networks  do  not  exhibit 
only  new  episodes,  but  broadcast  repeat  episodes  as  well. 

Although  Owen  and  Manning  do  not  raise  this  point,  there  is  an 
additional  problem  with  Crandall's  analysis.  The  fact  that  networks  pay 
program  suppliers  the  full  value  of  the  syndication  rights  does  not 
indicate  either  the  presence  or  absence  of  monopsony  newer.  If  the  net¬ 
works  can  extract  all  the  rent  from  individual  program  suppliers  so  that 
these  suppliers  are  merely  covering  the  opportunity  costs  of  their  pro 
duction,  the  expected  total  revenue  from  network  and  syndication  exhibi¬ 
tion  received  by  suppliers  will  just  be  sufficient  to  cover  these  costs. 
As  NPM  —  and  Besen  and  Soligo  — -  suggest,  granting  the  networks  a 
higher  share  in  syndication  revenues  will  lead  to  a  higher  license  fee, 
but  total  revenues  of  the  supplier  may  still  be  just  sufficient  to  cover 
production  costs.  The  higher  license  fee  merely  offsets  the  supplier's 
reduced  share  of  syndication  revenue.  While  Crandall's  result  confirms 
this  positive  relationship  between  syndication  rights  granted  to  the 


*/  NPM,  pp.  307-308. 

**/  Stanley  Besen  and  Ronald  Soligo,  "The  Regulation  of  Television  Program 
—  Production  and  Distribution:  Some  Preliminary  Thoughts,"  rnumeo 

(unpublished)  (copy  placed  in  Network  Inquiry  docket,  21049)  (herein¬ 
after  cited  as  Besen-Soligo) . 
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networks  and  the  l icense  fee  paid  to  the  suppliers ,  that  result  states 
nothing  about  whether  the  tonal  revenue  received  by  suppliers  is  greater 
than  or  equal  to  the  opportunity  costs  of  program  production. 

The  only  conclusion  to  emerge  clearly  from  this  discussion  is  that  the 
presence  or  absence  of  netv/ork  monopsony  power  is  still  unresolved.  But  it 

does  appear  that  if  either  Crandall  or  NPM  is  correct,  the  existence  or 
absence  of  this  power  may  have  no  effect  on  resource  allocation  in  pro¬ 
gram  supply. 

VI.  Network  Interaction,  Network  Program  Costs,  and  Repeats 

OBM— /  criticize  Crandall ' s  approach  because  of  his  assumption  that 
each  network's  programming  decisions  are  made  independently  of  the  other 
two  networks'  decisions.  These  researchers  argue  that  with  only  three 
networks,  recognition  of  mutual  interdependence  among  the  networks  must 
be  a  fact  of  life.  A  more  apt  characterization  would  be  that  the 
networks,  acting  as  an  oligopoly,  attempt  to  co-operate  (collude)  on  the 
price  and  quantity  and  quality  of  programming,  and  payments  to  affiliates. 
Agreement  on  all  these  aspects  would  allow  the  networks  collectively  to 
act  as  a  single  firm  in  the  advertising  market  and  enable  the  networks  to 
reap  monopoly  profits. 

OBM  and  Owen  and  Manning  argue  that  agreements  along  easily  monitored 
dimensions  will  occur.  These  dimensions  encompass  the  price  and  quantity 
of  advertising  time  and  affiliate  compensation.  In  both,  these  areas, 

*/  OBM,  chapter  4.  See  also  Cwen  and  Manning,  supra  note  *,  p.  30  and 
Owen  and  Manning,  "The  TV  Rivalry  Game"  (Stanford,  CA:  Center  for 
Interdiscipliniary  Research,  1973)  (hereinafter  cited  as  Owen  and 
Manning  1973) . 


-256- 


departures  by  one  network  from  the  tacit  agreement  would  be  easily 

detected  and  the  response  of  the  other  two  networks  predictable.  On 

the  other  hand,  program  quality  is  not  easily  measured  and  therefore, 

the  rivalrous  energies  of  the  networks  will  result  in  dissipation  of 

their  profits  in  an  attempt  to  capture  a  larger  part  of  the  audience 

through  increases  in  the  cost  (quality)  of  programming.  In  an  attempt 

to  overcome  this  input  cost  inflation  and  thus  return  profits  closer  to 

the  monopoly  level,  the  networks  will  focus  on  some  easily  observable 

*/ 

control  mechanism:  reruns.—  By  reducing  the  amount  of  original  pro¬ 
gramming,  the  networks  can  contain  program  cost  inflation  and  earn  larger 
profits. 

The  evidence  that  these  researchers  provide  for  this  conclusion  is 
two- fold.  First,  between  1962  and  1971,  the  network  license  fee  per 

hour  of  series  programs  rose  by  over  89  percent  while  the  minimum  salary 
scale  for  actors  and  craft  union  wage  rates,  assertedly  a  measure  of  over¬ 
all  input  prices,  rose  by  only  about  forty  percent.  This,  these  researchers 
argue,  is  consistent  with  the  hypothesis  that  the  networks  were  increasing 
the  number  of  inputs  per  program  over  time.  But,  as  Cwen  and  Manning  point 
out,  there  are  additional  reasons  for  the  rise  in  program  costs  as  well: 
the  shift  from  game  shows  to  drama  and  adventure  shows;  the  shift  to  color 

programming,  requiring  more  expensive  studios,  costumes,  and  sets;  and 

*  *  / 

a  shift  from  studio  to  on- location  shooting,  among  others. —  While  all 

V  This  hypothesis  is  based  upon  the  work  of  the  Office  of  Telecommunications 
Policy,  Analysis  of  the  Causes  and  Effects  of  Increases  in  Same-Year 
Rerun  Programming  and  Belated  Issues  in  Prime  Time  Network  Television 

(March  1973)  (hereinafter  cited  as  OTP) . 


**/  Owen  and  Manning  1973,  p.  4. 
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of  these  factors  are  consistent  with  network  rivalry  on  program  quality, 
it  is  difficult  to  believe  that  these  shifts  in  production  technology 
would  not  have  occurred  even  if  the  networks  were  perfectly  competitive . 

The  crucial  question  —  whether  the  actual  rise  in  network  program 
expenditures  exceeded  those  which  would  occur  in  a  competitive  environ¬ 
ment  —  is  unanswered. 

The  second  piece  of  evidence  these  researchers  cite  is  the  de¬ 
cline  in  network  original  programming.  Between  the  seasons  1962/63  and 
1971/72,  the  percent  of  original  programmina  declined  from  69  to  65  for 
ABC  and  71  to  56  for  CBS.  Between  the  seasons  1961/62  and  1971/72,  NBC's 
oriainal  programming  declined  from  71  to  59  percent.  In  combination  with 
the  rise  in  program  costs,  evidence  of  a  reduction  in  original  programming 
is  consistent  with  the  view  that  networks  attempt  to  control  quality  rivalry 
through  the  visible  mechanism  of  agreement  on  reruns.  Given  our  comments 
on  the  first  piece  of  evidence,  however,  even  competitive  networks  would 

substitute  reruns  for  original  programming  in  the  face  of  higher 
■  •  •  */ 

original  programming  costs.—  Evidence  that  is  consistent  with  both 
competition  and  collusion  obviously  cannot  distinguish  between  the  two 
hypotheses . 

VII.  Determinants  Of  Prices  Paid  For  Syndicated  Programs 
To  describe  the  research  in  this  area  as  sparse  would  be  an  over¬ 
statement.  OBM  argue  that  syndicated  program  prices  are  the  outcome  of 

**  / 

a  bargaining  process  between  syndicators  and  stations. — 7  In  markets 

*/  The  OTP  study  recognizes  this  possibility.  See  CTP,  p.  5. 

**/  OBM,  p.  43. 
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with  a  small  number  of  stations  and  small  potential  audiences,  prices 
are  likely  to  be  close  to  the  marginal  costs  of  distributing  the  pro¬ 
grams.  In  larger  markets,  syndicators  should  be  able  to  capture  more 
of  the  broadcast  revenue.  As  evidence  for  this  position,  OBM  cite 
data  from  the  Little  Report  vhich  show  that  the  average  price  per 
episode  of  a  syndicated  program  (first-run  or  off-network)  seems  to 

V 

increase  the  larger  the  market  in  which  the  episode  is  broadcast.— 

ick  / 

NPM  have  a  similar  perspective. —  They  view  the  stations  and 
the  syndicators  as  attempting  to  maximize  the  total  rents  attributable 
to  broadcasting  these  programs.  The  only  question  is  not  the  amount 
and  composition  of  programming,  but  rather  hew  rents  are  divided. 

Given  the  small  number  of  stations  in  each  market  relative  to  the  larger 
number  of  syndicators,  NPM  believe  that  the  leverage  resides  with  the 
stations.  NPM's  own  calculations  seem  to  bear  out  that  belief.  On 
average,  off-network  syndicators  seem  to  capture  around  30  percent  of  the 
broadcast  revenue  they  generate.  Ten  to  13  percent  of  that  revenue 
covers  distribution  costs  and  residual  payments  to  talent  while  17  to 
20  percent  is  pure  rent.  Movies  appear  to  capture  a  larger  share  of 
the  rent  than  do  off-network  programs  while,  given  the  higher 
production  costs-  of  first-run  syndication  and  their 


*/  Little  Report  1969,  pp.  115-117. 
**/  NPM,  pp.  69-80. 
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high  mortality  rate,  NPM  surmise  that  first-run  programs  probably  just 
break  even. 

Overall,  NPM  note  that  the  share  of  broadcast  revenues  obtained  by 
different  syndicated  program  types  do  not  vary  very  much.  Yet,  indivi¬ 
dual  markets  do  differ  in  the  shares  of  broadcast  revenue  extracted  by 
syndicated  programming  and  hence  the  price  paid  per  episode.  NPM 

examine  the  relationship  between  the  prices  paid  for  syndicated  programs 

*/ 

and  the  size  of  the  market  in  which  the  program  is  broadcast.—  Their 
results  suggest  that  stations  in  smaller  markets  pay  virtually  all  of 
their  broadcast  revenue  to  syndicators  while  stations  in  larger  markets 
give  up  only  a  quarter  of  their  broadcast  revenue  for  the  purchase  of 


* /  The  precise  equation  estimated  is 


P. 

D 


H. 

3 


(1-  A) D 


H  . 
J 


+  A  v  a 


where  P  =  price  of  program  in  market  group  j 

H_.  =  the  number  of  TV  households  in  market  group  j 

A  =  revenue  share  of  syndicator 
a  =  average  audience  of  a  syndicated  program 

v  =  broadcast  revenue  per  half  hour  per  thousand  viewing  homes 
D  -  distribution  costs 


This  equation  was  estimated  for  30-minute  first-run  syndications;  30- 
minute  off-network  syndications;  and  60-minute  off-network  syndications. 
In  each  case,  only  12  observations  were  available.  Note  that  (A  v  a)  is 
estimated  as  the  regression  constant  and  (1  -  A)  D  is  the  estimated 
coefficient  of  (1  /  H.). 
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syndicated  programs . ~  Not  surprisingly ,  since  the  revenue  generated 
in  smaller  markets  is  less  than  that  in  larger  markets ,  the  price  per 
episode  tends  to  be  lower  in  the  smaller  markets. 

VIII.  The  Regulation  Of  Program  Supply 
The  Prime  Time  Access  Rule  (PTAR)  and  the  financial  interest  and 
syndication  rules  are  the  means  by  which  the  FCC  has  attempted  to  regu¬ 
late  the  program  supply  process.  These  rules  and  their  history  have 

**  ^ 

been  detailed  in  an  earlier  Network  Inquiry  preliminary  report. 

As  that  report  documents ,  the  rationale  for  that  rule  seemed  to  change 

with  each  n proceeding  in  which  it  was  considered.  Nevertheless,  if 

one  were  to  be  generous  to  the  FCC,  it  may  be  possible  to  distill  the 

views  of  the  Commission  which  led  it  to  adopt  these  rules .  These  views 

***/ 

are  as  follows: - 


*/  This  result  is  surprising.  One  might  predict  that  markets  with 
~  fewer  broadcast  stations  are  likely  to  wield  greater  bargaining 
power  against  syndicators  than  markets  with  more  broadcast 
stations.  Thus,  stations  in  the  former  type  of  market  may  re¬ 
tain  a  greater  revenue  share  than  stations  in  the  latter  type 
of  market.  To  the  extent  that  smaller  markets  have  fewer  stations 
than  larger  markets,  NPM's  results  suggest  just  the  reverse. 

However,  NPM  have  not  statistically  accounted  for  the  station 

characteristics  of  individual  markets  and  cannot  distinguish 

between  the  effect  of  smaller  market  sizes  on  syndicated  prices 

and  the  effect  of  a  smaller  number  of  stations  on  syndicated 

prices.  Our  own  analysis  of  this  issue  is  presented  at  pp.  377-388  infra. 

**/  Network  Inquiry  Special  Staff,  A  Review  of  the  Proceedings  of  the 
Federal  Communications  Commission  Leading  to  the  Adoption  of  the 

Prime  Time  Access  Rule,  the  Financial  Interest  Rule,  and  the 

Syndication  Rule  (October  1979)  (preliminary  report)  . 

***/  These  opinions  were  gathered  from  the  preliminary  report  cited  in 
the  previous  footnote;  Schuessler  (supra) ;  Robert  Crandall,  "The 
Economic  Effect  of  Television  Network  Program  Ownership" ,  Journal 
of  Law  and  Economics  Vol.  14,  No.  2  (October  1971),  pp.  384-412 
(hereinafter  cited  as  Crandall  1971) ;  Ashbrook  Bryant,  "Historical 
and  Social  Aspects  of  Concentration  of  Program  Control  in 
Television"  Law  and  Contemporary  Problems,  Vol.  34,  No.  3 
(Summer  1969) ,  pp.  610-635. 
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(1)  Competition  among  program  suppliers  has  been  reduced  as  a 
result  of  the  shift  from  advertiser  supplied  programs  to  the  direct 
licensing  of  programs  by  the  networks.  This  reduction,  in  turn,  is 
largely  a  consequence  of  (2) . 

(2)  The  network  ownership  of  syndication  distribution  rights 
and  profits  shares  in  programs  initially  exhibited  on  the  network 
has  reduced  competition  in  the  syndication  market. 

(3)  The  shift  from  advertiser-supplied  programs  to  direct 
licensing  by  the  networks  ooncentrated  "creative  control"  over 
programs  in  the  hands  of  the  networks. 

(4)  This  same  shift  resulted  in  a  decline  of  "quality" 
programming. 

(5)  The  networks  in  general  have  behaved  monopsonistically 
towards  program  suppliers  and  in  particular  have  forced  suppliers 

to  cede  to  the  networks  syndication  interests.  As  a  result,  suppliers 
have  been  placed  in  a  precarious  financial  position. 

(6)  The  ownership  of  these  rights  has  led  the  networks  to  favor 
those  programs  in  which  they  have  syndication  interests  over  those 

in  which  they  have  none. 

PTAR  and  the  financial  interest  and  syndication  rules  were  aimed 
at  resolving  these  problems  by 

(A)  eliminating  the  networks  from  domestic  syndication  activity 
altogether ; 

(B)  placing  program  choice  in  the  hands  of  individual  stations 
through  PTAR  and  thus  reducing  the  creative  control  of  the  networks 
over  programming;  and 

(C)  encouraging,  through  PTAR,  network-quality  first-run  syndi¬ 


cated  programs. 
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In  what  follows,  we  review  the  predominant  conclusions  in  the 
literature  assessing  the  considerations  that  led  the  FCC  to  adopt 
these  rules  and  their  likely  effect. 

(1)  and  (2).  First,  there  is  no  basis  at  all  for  the  belief 
that  network  program  supply  is  not  structurally  competitive.  As  we 
reviewed  earlier,  all  the  empirical  evidence  indicates  that  network 
program  supply  is  decidedly  competitive.  Moreover,  as  Crandall 
points  out,  the  last  thing  in  which  the  networks  should  be  interested 
is  fostering  concentration  among  program  suppliers  with  the  attendant 
possibility  that  the  networks  would  pay  higher  prices  for  their  most 
important  input.—  While  the  FCC  may  have  been  concerned  about  the 
decline  in  the  number  of  network  prime-time  series  program  suppliers 
(discussed  above) ,  much  of  this  decline  can  probably  be  explained  by 
the  rise  in  programming  hours  devoted  to  movies. 

Similarly,  there  is  no  evidence  that  the  syndication  market  was 
concentrated  in  the  hands  of  the  networks  as  'a  result  of  their  ownership 

** / 

of  distribution  rights.  Their  share  of  that  market  was  relatively  small. — 
(3)  Schuessler  points  out  that  indeed  "creative  control"  is 
certainly  vested  with  the  networks  in  their  own  network  programming  and 


V  Crandall  1971,  p.  397. 

**/  See  pp.  239-240,  supra.  As  Schuessler  (268-269)  notes,  network  syndication' 
profit  shares  averaged  only  about  24  percent  between  1962  and  1966. 

Given  this  general  minority  position  of  the  networks ,  it  is  unreasonable 
to  argue  that  they  exerted  economic  control  over  these  programs  in 
syndication . 
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that  for  programs  appearing  during  prime  time  in  the  Top  50  markets, 

the  networks  creatively  controlled  66  percent  of  the  total  programming 
*  / 

hours  in  1968.—  This  calculation  was  made  on  the  assumption  that  the 

networks  controlled  all  network-licensed  and  network-produced  programs 

but  not  network  programs  which  were  advertiser  supplied.  PTAR,  by 

restricting  the  amount  of  network  programming  during  prime  time  and 

returning  the  program  selection  function  back  to  the  individual  broadcast 

station  would  —  so  the  FCC  believed  —  expand  the  opportunities  for 

independent  creative  forces.  But  this  belief  is  tragically  flawed,  for 

it  assumes  that  stations  have  different  incentives  from  those  of  the 

networks.  Since  it  is  reasonable  to  assume  that  both  stations  and 

networks  wish  to  maximize  profits,  then,  as  Crandall  argues,  "[s]tation 

managers  will  be  subject  to  the  same  market  forces  which  faced  network 

executives ...  As  long  as  there  are  no  more  than  three  stations  in  most 

markets,  the  most  profitable  programming  will  continue  to  be  similar  to 

*  *  / 

that  provided  by  the  three  networks . " — 

(4)  The  shift  from  the  use  of  advertiser-supplied  prograims  to 
direct  licensing  of  programs  by  the  networks  has  been  discussed  at  length 

■kick  / 

elsewhere. - -  Given  the  nature  of  that  shift,  the  FCC  had  no  reason  to 

believe  that  PTAR  —  regardless  of  the  program  source  —  could  be 


*/  Schuessler,  pp.  283-284. 

**/  Crandall  1971,  p.  407. 

***/  See  the  references  cited  in  footnote  ***,  p.  260,  supra. 
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expected  to  raise  the  "quality"  of  programning .  Indeed,  the  reverse  is 
true.  By  oonpelling  affiliates  to  rely  on  first-run  syndicated  rather 
than  network  programming ,  these  stations  are  forced  to  rely  on  a  more 
costly  node  of  distribution.  As  a  result  of  these  higher  distribution 
costs,  Schuessler  calculated  that  in  1968  a  first-run  syndicated  pro¬ 
gram  of  the  same  production  cost  as  an  hour  long  network  program  would 

*/ 

cost'  $53,000  more  per  episode  than  the  equivalent  network  program. - 

Thus  it  seemed  inevitable  that  the  program  types  exhibited  during  this 

period  would  be  those  in  which  first-run  suppliers  had  begun  to 

specialize:  game,  talk,  and  variety  shows.  NPM  characterize  the 

likely  result  as  one  in  which  there  exists 

"...  a  level  of  production  of  new  first  run 
syndicated  programming  barely  above  that 
required  to  enable  affiliates  to  comply  with 
the  rule.  Production  costs  will  be  much 
lower  than  those  for  the  network  programs 
that  are  replaced,  a  development  achieved 
through  concentrating  on  relatively  cheap 
programs  and  through  employing  less  elaborate 
settings,  fewer  retakes,  and  the  like.**/ 

(5)  The  Coirmission 1  s  concern  here  seemed  to  revolve  around  the  fact 
that  network  suppliers  did  not  recover  their  full  costs  from  network 
exhibition  and  that  the  surrender  of  syndication  rights  to  the  networks 
exacerbated  the  already  tenuous  financial  position  of  the  suppliers . 

The  argument,  of  course,  relied  on  the  fact  that  only  in  the  presence  of 
network  power  could  such  a  result  occur.  As  Schuessler  points  out, 


V  Schuessler,  p.  291. 
**/  NPM,  p.  89 
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however,  in  discussing  the  deficits  of  program  suppliers,  the  FCC  failed 
to  take  into  account  any  syndication  revenues  received  or  any  fees  paid 

k  / 

by  the  networks  for  repeat  exhibitions.—  But  beyond  this,  even  if  the 
networks  possessed  monopsony  power,  they  would  still  have  to  insure 
that  their  suppliers  could  expect  to  recoup  at  least  the  opportunity 
cost  of  the  resources  used  in  program  production.  Any  lower  payment 
would  force  suppliers  out  of  business.  On  a  priori  grounds  alone, 
therefore,  the  FCC's  concerns  made  little  economic  sense. 

Second,  it  is  unlikely  that  a  program  supplier  would  willingly 
cede  valuable  syndication  rights  to  the  network  without  a  payment  in 

kk  / 

return.  As  discussed  earlier, — -  Crandall  argues  that  the  networks 
purchased  those  rights  in  the  form  of  a  higher  initial  license  fee. 

What  does  the  literature  conclude  about  the  likely  impact  of  the 
financial  interest  and  syndication  rules  on  the  prices  paid  for  network 
programming?  Assuming  that  the  networks  can  exercise  monopsony  power 
with  respect  to  each  program  (without  which  the  rules  have  no  basis) , 
the  answer  depends  upon  the  attitudes  of  the  networks  and  program  suppliers 

kick/  kkkk  / 

towards  risk.  NPM  - 7  and  Besen-Soligo  - -  argue  that  if  both  the 

networks  and  suppliers  care  only  about  expected  profitability  of  program 


V  Schuessler,  pp.  276-278. 

**/  See  pp.  251-253,  supra . 

***/  NPM,  pp.  306-309. 
kkkk/  Besen-Soligo,  pp.  7-8. 
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production  without  regard  to  the  chance  that  actual  profits  may  diverge 
from  their  expected  value  (i.e. ,  the  networks  and  program  suppliers  do 
not  care  about  risk)  ,  then  the  financial  interest  and  syndication  rules 
will  have  no  impact.  To  offset  the  loss  in  expected  syndication  revenues, 
the  networks  will  simply  reduce  their  initial  license  fees  by  an  equivalent 
amount.  The  networks  will  continue  to  pay  suppliers  only  that  amount  that 
together  with  the  supplier's  expected  syndication  revenues  is  just  sufficient 
to  cover  the  costs  of  production.  The  supplier  and  the  network  will  be  no 
better  —  or  worse  —  off  than  before. 

If  instead  both  the  networks  and  suppliers  are  averse  to  risk 
(i.e.,  for  the  supplier  or  the  network  to  assume  additional  risk  requires 
a  higher  expected  profit),  Besen-Soligo  argue  that  a  network,  if  not 
constrained  by  the  FCC,  will  choose  that  level  of  license  fee  and  a 
share  in  total  revenues  that  maximizes  its  profit,  adjusted  for  its 
aversion  towards  risk.  That  is,  the  risk  resulting  from  an  uncertain 
revenue  stream  will  be  distributed  between  the  network  and  the  program 
supplier  in  such  a  way  that  the  total  cost  of  programming  (including 
the  cost  of  bearing  risk)  is  minimized.  However,  if  the  financial 
interest  and  syndication  rules  require  that  the  supplier  receive  a 
higher  share  of  this  uncertain  revenue  stream  by  receiving  a  higher 
share  of  syndication  revenues  than  that  which  the  network  in  the  absence 
of  regulations  would  have  chosen,  the  initial  network  license  fee  paid 
to  the  supplier  will  fall,  but  by  less  than  the  rise  in  the  supplier's 
additional  revenues  expected  from  syndication.  This  must  be  so  because 
these  revenues  are  uncertain  and  the  supplier  must  be  compensated  for 
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assuming  this  addi tonal  risk.  Thus,  the  expected  profitability  of  the 
supplier  will  increase, but  by  an  amount  just  sufficient  for  it  to 
assume  that  additional  risk  and  the  profitability  of  the  network  will 
decline.  Because  the  increase  in  the  expected  profitability  of  the 
supplier  just  covers  the  additional  risk  it  assumes,  the  supplier  is 
no  better  off  than  before  and  the  network  is  worse  off. 

NPM  go  on  to  argue  that  even  in  the  case  where  neither  the 
supplier  nor  the  network  care  about  risk,  producers  of  successful 
programs  will  experience  an  increase  in  profitability  as  a  result  of 
the  rule.  Based  on  their  earlier  conclusion  that  suppliers  of  success¬ 
ful  programs  can  and  do  possess  bargaining  power  against  the  networks, 

NPM  assert  that  the  license  fee  may  decline  little  or  not  at  all  as  a 
result  of  the  FCC's  rules.  Moreover,  NPM  argue  that  because  the 
bargaining  power  of  the  network  is  greatest  in  the  early  stages  of  a 
program's  life,  the  purchase  of  distribution  rights  and  syndication 
profit  shares  may  have  been  a  technique  for  tire  networks  to  offset  the 
bar-gaining  power  of  the  supplier  as  the  program  becomes  a  success.  NPM 
claim  that  eliminating  this  bargaining  chip  from  the  network's  arsenal 
of  weapons  may  in  fact  raise  the  profitability  of  successful  programs 
to  the  program  supplier.  This  suggests  that  all  the  FCC  rules  have 

done  is  to  shift  income  away  from  the  networks  to  program  suppliers  with- 

*  / 

out  affecting  the  resources  allocated  to  program  supply  at  all.— 


V  NPM,  p.  309. 
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Moreover,  the  rules  may  have  the  perverse  effect  of 
actually  increasing  concentration  in  network  program  supply.  Assume 
that  all  programs,  prior  to  their  exhibition,  are  expected  to  earn 
only  an  amount  sufficient  to  cover  their  production  costs.  In  fact, 
some  programs  will  turn  out  to  earn  more  than  their  production  costs 
and  some  will  earn  less.  Just  as  in  the  case  when  one  flips  a  coin, 
where  the  mare  flips  made  the  mare  one  is  sure  of  seeing  as  many  heads 
as  tails,  so  too  the  mare  programs  a  supplier  has  the  more  sure  it  can 
be  of  covering  its  production  costs.  In  effect,  the  profits  from  the 
programs  that  turn  out  to  be  highly  successful  will  offset  the  losses 
incurred  on  the  less  successful  programs.  At  any  time,  the 
mare  programs  a  supplier  has,  the  greater  the  chance  that  this  will  occur. 
If  the  effect  of  the  financial  interest  and  syndication  rules  is  to 
increase  the  magnitude  of  the  possible  gains  and  losses  for  any  given 
program,  then  there  will  be  an  increase  in  the  number  of  programs  required 
to  achieve  the  same  level  of  assurance  as  before  that  total  revenues  will 
cover  total  costs.  This  will  reduce  the  number  of  individual  suppliers 
as  suppliers  seek  to  offset  the  increase  in  risk  by  airing  more  programs. 
Concentration  in  the  industry  will  tend  to  increase. 

Put  another  way,  if  because  of  the  larger  number  of  programs  aired, 
larger  suppliers  (because  they  have  more  programs)  are  more  willing  to 
absorb  the  additional  risk  stemming  from  the  FCC's  rules  than  are  smaller 
suppliers,  concentration  will  increase.  More  programs  will  be  purchased 
from  the  larger  suppliers,  other  things  being  equal. 
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It  is  difficult  to  assess  how  inportant  this  factor  is.  On  the  one 
hand,  the  fact  that  small  suppliers  coexist  with  larger  suppliers  suggests 
that  the  advantage  of  being  large  is  not  that  pronounced.  On  the  other 
hand,  OEM's  calculations,  discussed  earlier,— ^  do  indicate  a  slight  rise 
in  the  concentration  of  netwark  program  supply  during  the  early  1970's. 

(6)  Because  the  FCC  failed  to  realize  that  syndication  rights  were 
purchased  by  the  network,  this  last  concern  has  no  economic  basis.  As 
Crandall  notes,  "A  program  of  average  success  on  the  network  and  one  in 
which  the  network  has  syndication  interests  is  not  likely  to  be  more 
attractive  than  another  program  of  equal  success  in  which  the  network  has 
no  interest  because  the  former's  cost  per  episode  shown  on  the  network 

'k'k  / 

is  likely  to  be  higher  than  that  of  the  latter." — -  Indeed,  Crandall's 

statistical  analysis  of  prime-time  series  programs  which  were  retained 
or  dropped  over  the  period  1960-65  —  year  by  year  and  network  by  network 

kkk  / 

as  well  as  all  networks  combined  —  confirmed  his  expectation. - '  For 

a  given  number  of  households  watching  the  program,  network  ownership  of 
syndication  interests  was  generally  unrelated  to  program  retention.  In 
those  few  instances  in  which  such  a  relationship  emerged,  that  relation¬ 
ship  suggested  that  series  in  which  the  network  possessed  syndication 
interests  were  more  likely  to  be  dropped. 


*/  See  p.  232,  supra. 

**/  Crandall  1971,  p.  406. 
***/  Id.  at  399-406. 
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In  sum,  researchers  to  date  have  virtually  unanimously  agreed  that 
the  concerns  which  led  the  FCC  to  adopt  PTAR  and  the  financial  interest 
and  syndication  rules  had  no  basis  in  economic  reality.  Thus,  the  rules 
could  not  have  produced  the  effects  the  Commission  sought  unless  it  had 
a  desire  to  redistribute  profits  from  networks  to  suppliers  or  reduce 
the  amount  of  network  programming.  The  effect  of  FTAR  was  thus  predicted 
to  be  a  reduction  in  programming  quality  (cost)  below  that  which  appeared 
on  the  networks,  a  consequence  of  the  higher  distribution  costs  in 
syndication.  Conclusions  about  the  impact  of  the  financial  interest  and 
syndication  rules  on  the  supplier's  revenues  appear  to  vary  over  the 
following  range:  (a)  no  effect;  (b)  an  increase  in  revenues  to  compen¬ 
sate  the  supplier  for  the  additional  risk  it  now  assumes;  and  (c)  an  increase 
in  revenues  achieved  through  a  reduction  in  the  bargaining  power  of  the 
networks.  However,  regardless  of  which  of  these  positions  one  takes,  no 
writer  has  argued  that  the  allocation  of  resources  to  program  supply  has 
been  improved  by  the  rules . 

In  addition,  these  rules  may  have  had  the  effect  of  increasing  con¬ 
centration  in  program  supply,  surely  a  result  the  Commission  did  not  intend. 

If  in  fact  the  networks  possess  monopsony  power,  an  effective  remedy  would 
be  one  which  fosters  competition  among  program  purchasers,  not  one  which 
fosters  concentration  among  program  suppliers. 


A  STRUCTURAL  ANALYSIS  OF  NETWORK  AND  SYNDICATED  PROGRAM  SUPPLY 


The  purpose  of  this  section  is  to  analyze  the  structure  of  the 

program  supply  industry.  In  a  sense,  this  is  an  extension  of  previous 

*/ 

work  described  in  the  survey  of  the  literature.—  Our  primary  emphasis 
is  on  network  program  supply,  although  we  do  review  briefly  some  of 
the  pertinent  aspects  of  syndicated  program  supply.  In  both  instances, 
our  discussion  will  be  o reran  1  zed  around  the  four  indices  of  industry 
structure:  concentration,  the  number  of  firms,  stability  of  market 

share  and  rank  among  the  leading  firms,  and  the  entry  of  na/  firms. 

kk  / 

The  relevance  of  these  indices  has  been  discussed  above. — 

Our  conclusion  about  the  structure  of  program  supply  is  identical 
to  that  of  earlier  observers.  Network  and  syndicated  program  supply  is 
competitively  structured.  This  in  turn  suggests  that  neither  network 
program  suppliers  nor  syndicated  program  suppliers  and  distributors  can 
collectively  exercise  market  power  against  the  purchasers  of  those  pro¬ 
grams.  In  addition,  the  entry  of  new  suppliers  into  the  network  program, 
market  is  so  extensive  that  it  is  highly  unlikely  that  the  networks  alone 
or  in  tandem  with  their  program  suppliers  could  prevent  a  new  network 
entrant  from  obtaining  the  programs  it  desires  at  a  cost  comparable  to 
that  paid  by  the  incumbent  networks.  A  "boycott"  of  a  new  network  by 
program  suppliers  seems  entirely  unworkable. 


*/  See  pp.  230-240  supra. 
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We  now  turn  first  to  an  examination  of  network  program  supply  and 
then  assess  the  structure  of  the  syndication  market. 

I.  Network  Program  Supply 
A.  Market  Definitions: 

1.  General  principles 

-  first  task  in  the  structural  assessment  of  program  supply  is 

to  define  the  boundaries  of  the  market.  The  generic  product  is,  of 
course,  "programs".  But  the  question  remains  whether  we  should  group 
all  programs  together  or  whether  certain  classes  of  programs  should  be 
considered  separate  "irerkets".  An  appropriate  market  definition  should 
include  all  the  constraints  that  might  limit  the  successful  exercise  of 
market  power  within  that  market.  The  more  product  choices  available  to 
ourchasers  within  a  market  and  the  more  suppliers  that  are  able  to  pro¬ 
duce  substitute  products,  the  less  likely  it  is  that  a  single  supplier 
or  small  group  of  suppliers  may  possess  market  power.  The  principle 
here  is  that  the  greater  the  number  of  a  purchaser's  actual  and  potential 
alternatives  to  a  given  supplier,  the  less  is  the  ability  of  that  supplier 
to  charge  a  price  greater  than  the  competitive  level .  Any  attempt  to  do 
so  would  cause  purchasers  to  switch  to  an  alternative  supplier. 

Thus,  a  market  definition  should  include  all  products  which  are 
highly  substitutable  for  (interchangeable  with)  each  other.  Further, 
the  definition  should  include  the  output  of  other  suppliers  not  now 
producing  a  substitute  good  but  who  could  produce  a  like  good  at  approxi¬ 
mately  the  same  cost  as  the  current  group  of  suppliers. 
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We  will  begin  our  analyses  by  defining  the  market  for  network  programs. 

Although  the  importance  of  market  definition  is  widely  recognized 
in  analyses  of  this  type,  the  market  definitions  employed  to  date  in 
program  supply  research  are  rather  peculiar.  Rather  than  basing  defini¬ 
tions  on  the  characteristics  of  the  good  bought  and  sold,  the  research 
discussed  in  the  literature  review  classified  markets  according  to  the 
method  by  which  programs  are  distributed.  Thus,  programs  supplied  to 
networks  were  treated  as  products  distinct  from  programs  supplied  via 
syndication  to  stations  even  though  in  some  cases ,  syndicated  programs 
might  be  considered  for  purchase  by  the  networks  and  network  programs 
might  be  sold  in  syndication.  The  argument  advanced  by  those  who  base 
their  classification  scheme  on  the  mode  of  program  distribution  is 
that  as  a  consequence  of  the  efficiencies  of  network  distribution,  net¬ 
work  programs  are  of  sufficiently  higher  cost  (quality)  than  syndicated 
programs  that  one  cannot  treat  the  two  types  as  being  in  the  same 
market.  However,  it  is  likely  that  off-network  programs  and  theatrical 
films  of  recent  vantage  and  syndicated  game  shows  are  in  fact  close  substi¬ 
tutes  (as  measured  by  original  production  cost  and  quality)  for  network 
programs.  Defining  program  markets  by  distribution  methods  would  seem  to 
exclude  from  the  network  market  a  significant  group  of  similar  products. 

This  problem  is  largely  resolved  by  taking  a  somewhat  different 
(and  more  conventional)  approach.  We  will  first  ask  what  programs 

in  fact  have  Droved  to  be  clcsQ  substitutes  for  on^  another  and  second, 
whether  there  are  any  potential  suppliers  whose  output  should  be 
included  in  the  market  definition.  As  with  most  market  definitions. 
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both  the  extent  of  program  substitutability  and  the  extent  for  potential 
supply  of  like  products  will  be  judged  somewhat  subjectively.  Nonethe¬ 
less,  we  believe  that  our  resulting  market  definitions  are  reasonable 
and  tend  to  err  on  the  side  of  overstating  market  concentration. 

2 .  Distinguishing  network  programs  from  syndicated  programs: 

The  perspective  of  the  purchaser  ~ 

In  assessing  program  substitutability  in  the  eyes  of  the  purchaser, 
we  adopt  the  perspective  of  the  advertiser,  since  it  is  ultimately  the 
patronage  of  advertisers  that  the  networks  and  individual  broadcast 
stations  seek  to  obtain.  In  addition,  we  consider  two  types  of  adver¬ 
tisers,  those  desiring  nationwide  coverage  and  those  seeking  only  local 
or  regional  exposure. 

For  those  advertisers  that  desire  national  exposure,  vis/ver 
exposures  produced  by  network  programs  possess  some  fundamental  advantages 
over  exposures  sold  by  individual  stations  in  syndicated  programs.  First, 
spots  sold  in  syndicated  programs  must  be  transacted  on  a  station-by¬ 
station  basis.  For  spots  in  network  programs,  only  one  transaction  is 
required,  thereby  reducing  the  advertiser's  cost  of  purchasing  national 

V 

exposure.— 


*/  For  an  audience  of  given  size  and  demographics,  the  maximum  price  a 
network  could  charge  an  advertiser  seeking  national  exposure  is  the 
total  price  the  advertiser  would  pay  for  a  spot  exhibited  nationally 
on  a  syndicated  program  plus  the  transactions  costs  involved  in 
negotiating  for  these  spots  on  a  station-by-station  basis.  But 
even  if  the  price  of  a  network  spot  were  equal  to  this  maximum  price, 
the  second  set  of  differences  (discussed  below  in  the  text)  is 
sufficient  to  distinguish  netwark  from  syndicated  programs. 
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Seoond,  advertisers  dealing  with  individual  stations  typically 

specify  either  the  time  period  or  the  syndicated  program  in  which  the 

*/  .  . 
spot  is  to  appear.-  In  the  former  case,  the  advertiser  is  never 

exactly  certain  of  the  program  in  a  particular  market  in  which  the  spot 
will  appear.  It  cannot  be  sure  what  the  lead-in  or  lead-out  programs 
will  be,  or  what  programs  other  stations  will  broadcast  at  the  time  its 
spot  is  aired.  The  advertiser  thus  cannot  know  in  advance  the  size  and 
composition  of  the  audience  its  message  will  reach.  This  problem  is 
obviously  compounded  as  the  advertiser  negotiates  for  the  same  time 
span  on  stations  in  different  markets.  Because  all  network  programs 
are  usually  broadcast  simultaneously  (by  time  zone)  the  predictability 
of  both  audience  size  and  audience  demographics  would  seem  to  be 
greater  for  the  network  market  than  for  the  spot  market.—  The  adver¬ 
tiser  knows  not  only  the  time  period  in  which  the  spot  will  appear,  but 
also  what  other  network  programs  will  appear  at  the  same  time. 

If  instead,  the  advertiser  seeking  national  coverage  is  able  to 
select  the  syndicated  program  i^1  which  the  spot  is  to  appear,  its 
prediction  problems  are  decreased  only  slightly .  Syndicated  programs 
ar^  in  general  broaucast  at  different  times  in  different  markets.  It 
is  the  simultaneous  transmission  of  network  programs  that  enhances  the 
ability  of  the  national  advertiser  to  ascertain  both  audience  size  and 

*/  ihe  tine  period  designated  may  span  several  hours  during  the  day  and 
may  extend  over  an  entire  daypart. 

**/  For  advertisers  seeking  national  exposure,  the  sale  of  network  adja¬ 
cencies  by  local  stations  combine  certain  aspects  of  a  spot  on  a 
syndicated  program  and  within-program  network  spots.  Transactions 
costs  are  higher  for  adjacencies  than  for  within  program  spots  but 
predictability  of  audience  size  and  demographics  is  easier  for 
adjacencies  than  for  syndicated  spots  purchased  in  each  market. 

The  reason  is  the  same  as  in  the  comparison  of  within-program  network 
spots  versus  syndicated  program  spots. 
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demographics.  Thus,  for  advertisers  seeking  nationwide  exposures, 
syndicated  programs  are  not  good  substitutes  for  network  programs. 

For  advertisers  desiring  only  local  or  regional  exposure  the  use 
of  the  network  market  would  seem  to  be  generally  inefficient.  Such  an 
advertiser  would  attract  —  and  pay  for  —  more  viewer  exposures  than 
it  really  wanted.  As  a  consequence,  these  advertisers  wnuld  view 
network  advertising  as  an  imperfect  substitute  for  the  purchase  of  spots 
on  syndicated  programs.  Thus,  from  either  the  perspective  of  those 
seeking  nationwide  coverage  or  those  desiring  only  local  or  regional 
exposures,  network  and  syndicated  programs  are  imperfect  substitutes. 

The  foregoing  analysis  is  subject  to  one  important  qualification. 
The  discussion  above  has  been  qualitative,  not  quantitative.  If  a 
small  rise  in  the  price  of  network  advertising  were  to  induce  many 
advertisers  to  shift  to  the  spot  market,  this  would  indicate  that  the 
distinction  between  network  and  syndicated  programs  is  not  very  important 
and  that  the  two  program  classes  should  be  treated  as  close  substitutes. 
Because  both  local  and  national  advertisers  compete  for  spots  on  syndi¬ 
cated  programs  and  for  network  adjacencies,  the  behavior  of  network 
advertisers  would  serve  as  a  link  between  the  network  and  spot  markets. 

In  this  case,  there  really  would  be  only  one  program,  market. 

3.  Distinguishing  between  daytime  and  prime  time  network  programs: 

The  perspective  of  the  purchaser 

The  conclusion  that  the  "network  program  market"  should  be  treated 
as  a  discrete  market,  raises  the  further  question  of  vdiether  different 
network  dayparts  should  be  treated  separately.  In  particular,  should 
we  treat  prime  time  and  daytime  network  programming  as  distinct  markets? 
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Separate  consideration  of  these  dayparts  requires  judgements  about  the 
extent  to  which  advertisers  can  substitute  between  the  two.  Regarding 
program  substitutability,  it  may  be  that  the  type  and  quality  of  day¬ 
time  programming  is  not  a  close  substitute  for  prime  time  programming. 

The  typical  daytime  programs  (game  shows,  soap  operas,  and  repeats  of 
prime  time  programs)  are  of  lower  cost  than  prime  time  programs  (a 
consequence  of  the  smaller  audiences  during  daytime)  and  are  designed 
to  attract  audiences  of  different  demographics  than  in  prime  time. 

Daytime  audiences  consist  largely  of  children,  housewives,  and  older 
men  and  women  while  prime  time  programs  attract  both  men  and  women  in 
the  middle  age  groups,  fewer  children  and  fewer  older  men  and  women, 
particularly  in  the  later  evening  hours.  The  different  audience 
composition  of  daytime  programming  suggests  that  it  is  not  a  close 
substitute  for  prime  time  programs. 

In  sum,  viewed  from  tine  advertiser's  perspective,  network  pro¬ 
gramming  cannot  be  considered  a  close  substitute  for  syndicated  pro¬ 
gramming.  Within  the  network  program  "market",  daytime  programs  arc 
imperfect  substitutes  for  prime  time  programs  and  each  should  be  treated 
separately . 

4 .  Potential  suppliers  in  the  network  markets 

Thus  far,  our  distinction  between  the  network  and  syndication 
markets  and  between  the  prime  time  and  daytime  network  markets  has 
been  based  on  the  degree  of  substitutability  of  the  different  program 
types  as  viewed  by  the  advertiser.  However,  if  it  were  true  that,  for 
example,  daytime  network  suppliers  could  produce  a  prime  time  network 
program  at  a  cost  equivalent  to  that  of  the  current  prime  time  suppliers, 
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then  any  anti-competitive  behavior  of  the  prime  time  suppliers  would 
be  constrained  by  the  potential  competition  of  daytime  suppliers.  A 
complete  prime  time  market  definition  would  include  the  output  of  these 
potential  prime  time  suppliers  as  well  as  that  of  the  actual  prime  time 
suppliers.  Such  a  market  definition  would  then  include  all  the  con¬ 
straints  on  the  ability  of  prime  time  suppliers  collectively  to  wield 
market  power. 

In  the  discussion  below,  we  attempt  to  identify  the  likely 
potential  suppliers  of  prime  time  and  daytime  network  programs.  In 
particular,  can  network  daytime  suppliers  be  viewed  as  potential 
suppliers  of  prime  time  programs  and.,  similarly ,  can  prime  time  suppliers 
be  viewed  as  potential  suppliers  of  daytime  programs?  Should  syndicated 
suppliers  be  regarded  as  potential  suppliers  of  either  type  of  program? 

Ascertaining  who  is  a  potential  supplier  does  require  some  subjective 
judgements.  Our  approach  is  first  to  analyze  the  ability  of  a  supplier 
group  (daytime  suppliers,  prime  time  suppliers,  syndicated  suppliers)  to 
produce  a  program  in  the  particular  market  being  discussed  at  a  cost 
equivalent  to  those  of  the  actual  suppliers  in  the  market.  If  a  supplier 
group  satisfies  this  first  condition,  we  then  seek  evidence  that  in  fact 
some  members  of  this  supplier  group  have  become  at  some  time  actual 
competitors  in  the  market  under  consideration.  If  this  transformation 
from  potential  to  actual  competition  occurs  only  rarely,  that  group  of 
suppliers  will  not  be  considered  as  potential  competitors  in  the  market 


under  consideration. 
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a.  Daytime  suppliers  and  the  prime  time  market.  Our  earlier 
discussion  of  the  program  acquisition  process  —  suggests  that  because 
of  the  vast  differences  in  the  mechanics  of  production  of  prime  time 
and  daytime  programs,  daytime  suppliers  should  not  be  considered 
potential  prime  time  suppliers.  It  is  not  clear  that  they  are  particu¬ 
larly  well-suited  to  produce  prime  time  programs  at  approximately  the 
same  cost  as  the  current  crop  of  prime  time  suppliers. 

b.  Prime  time  suppliers  and  the  daytime  market.  Superficially, 

it  does  seem  reasonable  that  prime  time  suppliers  can  be  viewed  as 

potential  suppliers  of  original  daytime  programs.  Daytime  shows  are 

of  much  lower  cost  (quality)  than  prime  time  programs,  a  consequence 

of  the  less  elaborate  scripts  and  sets,  less  expensive  actors,  and 

less  location  shooting.  While  a  daytime  supplier  may  not  possess  the 

requisite  skills  to  produce  (at  an  equivalent  cost)  a  prime  time  program, 

it  does  seem  likely  that  a  Paramount  or  an  MEM  could  produce  a  game  show 

or  soap  opera  as  efficiently  as  the  current  crop  of  daytime  suppliers. 

But  we  observe  in  practice  virtually  no  overlap  between  daytime 

**  / 

suppliers  of  original  programs  and  prime  time  suppliers!-  The  reason 
for  this  phenomenon  is  not  apparent.  Perhaps  specialization  by  daypart 
is  efficient,  i.e. ,  a  supplier  of  both  a  prime  time  and  daytime  show 
cannot  produce  the  daytime  show  at  the  same  cost  as  a  supplier  of  two 
daytime  shows.  Thus,  despite  the  apparent  reasonableness  of  the  view 
that  prime  time  suppliers  are  likely  suppliers  of  original  daytime 
programs,  there  are  very  few  empirical  observations  to  support  it. 

*/  See  pp.  90-95  supra. 

**/  See  pp.  92  and  99  supra. 
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As  a  result,  we  will  not  consider  prime  time  suppliers  as  potential 

competitors  in  the  supply  of  daytime  programs. 

c.  Syndicated  program  suppliers  and  the  network  market.  To  the 

extent  that  off-network  and  theatrical  film  suooliers  also 
supply  current  prime— time  network  proctrams ,  these  suppliers  will  be 
counted  among  the  actual  competitors  in  the  network  prime  time  program 
market.  But  we  will  assume  that  other  off-network  and  theatrical 
suppliers  as  well  as  suppliers  of  first-run  syndicated  material  cannot 
be  considered  potential  suppliers  of  prime  time  network  programs. 

Many  of  these  of f-network  and  theatrical  suppliers  are  no  longer  engaged 
in  original  program  production.  Because  of  the  economics  of  the  industry, 
first-run  syndicated  programs  are  much  more  similar  to  daytime  network 
programs  than  prime  time  programs.*7  Thus  while  these  suppliers  should 
not  be  considered  potential  suppliers  of  prime  time  shows,  they  should 
be  considered  potential  suppliers  of  daytime  programs.  Indeed,  some  of 
these  first-run  suppliers  concurrently  produce  both  daytime  network 
programs  and  first— run  syndicated  series. 

Because  the  data  for  syndicated  and  network  programs  are  not 
comparable ,  we  were  unable  to  combine  the  output  of  first-run  syndicated 

kk  / 

suppliers  and  that  of  network  daytime  suppliers. —  As  a  result,  the 
extent  of  concentration  in  the  daytime  market  will  be  overstated  and 
the  number  of  competitors  will  be  understated. 


V  See  pp.  112-113  supra. 

**/  For  a  discussion  of  the  data  sources  foi  network  and  syndicated 
programs,  see  Appendix  E. 
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B.  Interpreting  the  Concentration  Ratio 

The  market  definitions  discussed  above,  if  correct ,  include  all  the 
relevant  constraints  —  in  terms  of  program  substitutability  and 
identifiable  potential  competitors  —  on  the  exercise  of  market  power  by 
a  single  firm  or  small  group  of  firms.  If  the  output  in  the  market  is 
highly  concentrated  in  the  hands  of  a  single  firm  or  a  small  group  of 
firms,  then  the  probability  that  market  power  will  be  exercised  success¬ 
fully  by  these  sellers  is  enhanced.  Either  a  single  firm  will  have  such 
a  large  share  of  output  that  it  can,  in  effect,  set  the  program  price 
in  the  industry  or  the  concentration  of  a  large  output  share  in  the 

hands  of  a  few  firms  will  enhance  the  probability  that  these  firms 

*/ 

either  tacitly  or  overtly  will  collude  on  price.—  As  will  became 

apparent,  it  is  this  latter  case  with  which  we  will  be  concerned. 

Over  the  past  two  decades,  economists  have  spent  considerable 

effort:  in  trying  to  determine  the  level  of  concentration  necessary  to 

*  *  / 

cause  concern  about  the  existence  of  market  power.  Joe  Bain, — '  in 
his  pathbreaking  research,  argued  that  the  exercise  of  market  power 
would  be  evident  in  the  fom  of  higher  profits.  If  a  few  firms  control 
a  large  share  of  the  industry's  output  and  this,  in  turn,  enables  these 
firms  to  control  price,  high  market  shares  for  such  groups  of  firms 
will  be  associated  with  high  profitability.  Bain  concluded  that 
industries  in  which  the  top  eight  firms  accounted  for  more  than  70 
percent  of  the  industry's  output  earned  substantially  higher  rates  of 
return  than  in  industries  in  which  such  firms'  output  share  was  lower. 

*/  In  the  extreme,  they  may  behave  as  if  they  were  a  single  firm. 

**/  Joe  S.  Bain,  Barriers  to  New  Competition  (Cambridge,  MA:  Harvard 
University  Press,  19561,  chapters  6  and  7. 
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The  mass  of  studies  which  followed  Bain's  initial  efijprt  used 

measures  of  concentration  based  primarily  on  the  output  share  of  the 

top  four  firms  in  different  industries  and  in  different  tine  periods. 

*  / 

In  his  review  of  these  studies,  Scherer  —  concluded  that  profit  rates 
are  substantially  higher  when  the  four  firm  concentration  ratio  (the 
share  of  output  produced  by  the  four  leading  firms)  reaches  the  45  to 

•k'k  / 

59  percent  range  than  when  it  is  lower.  Recently,  Kwoka—  has  argued 
that  summary  measures  of  concentration  (such  as  the  four  or  eight  firm 
ratios)  are  misleading  indicators  of  the  extent  to  which  the  large  firms 
in  an  industry  may  collectively  exercise  market  power .  His  research 
suggests  that  the  exercise  of  market  power  depends  upon  the  shares  of 
output  of  the  two  leading  firms.  When  the  share  of  the  leading  firm 
is  equal  to  or  greater  than  26  percent,  some  evidence  of  the  exercise 
of  market  power  is  evident.  When  the  share  of  the  second-ranked  firm 
is  equal  to  or  greater  than  15  percent,  market  power  is  further  enhanced. 
But  when  tire  share  of  the  third-ranked  firm  is  equal  to  or  greater  than 
16  percent,  the  competition  of  that  third  firm  limits  the  ability  of 
the  leading  two  firms  to  behave  in  a  monopolistic  fashion.  Evidently, 
the  ability  of  two  large  firms  tacitly  to  agree  upon  price  is  great; 
but  the  introduction  of  a  third  large  firm  signficantly  reduces  the 
extent  of  cooperation  on  price.  Although  less  precise  (given  the 


*/  F.  M.  Scherer,  Industrial  Market  Structure  and  Economic  Performance 
(Chicago:  Rand  McNally,  1980),  chapter  9. 

**/  John  E.  Kwoka,  "The  Effect  of  Market  Share  Distribution  on  Industry 
Performance",  Review  of  Economics  and  Statistics,  Vol.  61,  No.  1 
(February,  1979) ,  pp.  101-109. 
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differential  impact  the  first  and  second  firms  have  on  market  power)  ,  Kwoka 
found  that  a  two-firm  concentration  ratio  exceeding  35  percent  results  in 
prices  which  exceeds  costs  by  a  significantly  higher  margin  than  in  those 
industries  where  the  twc-firm  ratio  is  lower. 

The  conclusion  underlying  each  of  these  studies,  that  the  relation¬ 
ship  between  concentration  and  market  power  manifests  itself  in  the  form 
of  higher  profitability,  has  come  under  attack.  In  particular,  some  re¬ 
searchers  have  argued  that  the  observed  relationship  between  profitability 
and  concentration  is  consistent  with  explanations  that  have  little  to  do 
with  market  power.  One  critique  centers  around  the  observation  that  the 
hallmark  of  a  monopolistic  industry  is  not  merely  the  presence  of  higher 
profits  —  even  competitive  industries  can  earn  excess  profits  in  the  short 
run  —  but  thp  persistence  of  high  profits  over  long  periods  of  time.  Yet 
no  such  persistence  has  yet  been  found  among  allegedly  monopolistic 

■k  / 

industries.—  Another  set  of  criticisms  focuses  on  the  fact  that  many 

of  the  profitability  -  concentration  studies  (including  those  of  Bain) 

are  based  upon  measures  of  profitability  of  the  largest  firms  in  the 

industry  rather  than  the  entire  industry  itself.  The  correlation  between 

profitability  and  concentration  might  have  arisen  simply  because  the  firms 

with  high  market  shares  have  lower  costs  (and  therefore  higher  profits) 

*  *  / 

than  firms  with  small  market  shares.—' 


V  Yale  Brozen,  "The  Antitrust  Task  Force  Deconcentration  Recommendation," 
in  The  Competitive  Economy,  edited  by  Yale  Brozen  (New  Jersey:  General 
Learning  Press,  1975) ,  pp.  113-123. 

**/  See  Harold  Demsetz,  "Two  Systems  of  Belief  about  Monopoly"  in  Industrial 
Concentration :  The  New  Learning,  eds.  Harvey  J.  Goldschmid  et  al. 
(Boston:  Little,  Brown,  and  Company,  1974) ,  pp.  164-184. 
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In  a  similar  vein,  some  recent  research  has  revealed  that  pure 

chance  could  generate  the  observed  relationship  between  a  firm's  market 

*  / 

share  and  profitability.—  The  mechanism  by  which  this  occurs  is  srmple. 

All  firms  start  off  with  the  same  set  of  investment  opportunities.  Some 
firms  are  "lucky"  and  choose  profitable  investments  while  other  firms 
choose  investments  that  turn  out  to  be  less  profitable.  This  process 
is  similar  to  a  firm  deciding  what  product  to  produce,  what  technology 
to  employ  in  production,  or  what  kind  of  programs  to  make.  Those  firms 
that  are  lucky  and  choose  profitable  investments  grow  relative  to  other 
firms.  Their  market  share  rises  with  their  profitability.  Thus,  market 
power  is  not  required  to  generate  the  observed  relationship  between 
market  share  and  profitability.  While  these  various  critics  remain  in 
the  minority,  this  discussion  suggests  that  the  policy  maker  must  use 
some  caution  when  assessing  the  implications  of  the  structure  of  a  given 
industry  for  economic  performance. 

C.  The  Structure  of  Network  Program  Supply 
1.  Levels  of  concentration 

Against  this  background,  we  now  turn  to  an  assessment  of  the 

^  ^  ^ 

structure  of  network  program  supply.  Tables  (1)  and  (4)— 7  detail  the  share 


V  Richard  B.  Mancke,  "Causes  of  Interfirm  Profitability  Differences.  A 
New  Interpretation  of  the  Evidence,"  Quarterly  Journal  of  Economics, 
Vol.  88,  No.  2  (May  1974) ,  pp.  181-193.  See  also  R.E.  Caves,  B.T. 
Gale,  and  M.E.  Porter,  "Interfirm  Profitability  Differences:  Comment" 
and  Mancke,  "Reply,"  Quarterly  Journal  of  Economics,  Vol.  91,  No.  4 
(November  1977),  pp.  667-680. 


**/  Tables  1  through  15  appear  at  the  end  of  this  chanter. 
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of  "output"  of  the  leading  suppliers  in  prime  time  and  daytime  respectively .■ -/ 
All  of  these  data  refer  solely  to  the  exhibition  of  regularly  scheduled 
entertainment  series  and  excludes  specials,  sports  events,  news,  docu¬ 
mentaries  and  movies  during  the  television  seasons  1969/70  and  1977/78. 

We  have  presented  a  variety  of  "output"  measures  to  gauge  the  extent 
to  which  the  industry  is  structurally  competitive.  Market  shares  based 
on  the  number  of  programs  can  be  thought  of  as  measuring  the  corrpetition 
in  ideas  acceptable  to  the  networks  while  the  other  measures  capture 
the  extent  to  which  those  ideas  are  successful.  Market  share  based 
on  hours  is  simply  the  supplier's  share  of  the  total  hours  of  programming 
during  the  particular  daypart .  Market  share  based  on  audience  is  the 
supplier's  share  of  the  total  viewer-minutes  (a  proxy  for  viewer  exposures) 
generated  during  the  particular  daypart.  Market  share  based  on  license 
fees  is  the  supplier's  share  of  total  network  payments  to  all  suppliers 
during  the  particular  daypart.  The  use  of  hours  treats  all  prograiro  as 
homogeneous,  i . e. ,  its  use  assumes  that  an  hour  of  "Starsky  and  Hutch" 
is  the  same  as  an  hour  of  "Carol  Burnett.  "  The  audience  and  license  fee 
measures  take  account  of  the  fact  that  an  hour  of  "Starsky  and  Hutch" 
may  be  more  or  less  valuable  to  the  network  than  an  hour  of  "Carol 
Burnett, "  although  the  fee  measure  may  also  reflect  differences  in 


V  For  those  readers  who  may  find  fault  with  our  market  definitions,  we 
have  included  measures  of  concentration  based  on  other  definitions 
in  Appendix  F,  while  Appendix  E  includes  a  complete  description  of  the 
data  used  and  the  calculations  of  the  various  output  measures.  All 
tables  in  the  appendix  are  prefaced  by  an  "F".  Note  that  for  daytime 
network  programs,  the  interpretation  of  the  network  license  fee  is 
difficult.  While  suppliers  are  providing  the  networks  with  programs, 
they  are  simultaneously  purchasing  advertising  time.  Given  this 
difficulty,  we  have  excluded  advertiser-supplied  programs  from  the 
calculation  of  market  shares  based  on  license  fees. 


-286- 


hargaining  power  possessed  by  individual  program  suppliers  vis  a~vis 
the  networks.  One  final  point  is  worth  noting,  however.  The  simple 

*/ 

correlations  among  audience,  fees,  and  hours  is  generally  quite  high.- 
Thus,  despite  possible  differences  among  these  measures,  all  ooint 
toward  the  sane  conclusions. 

Table  1  demonstrates  that  in  both  the  1969/70  and  1977/78 
television  seasons  the  share  of  output  accounted  for  by  the  leading 
firms  (concentration)  in  prime  time  was  not  high  enough  to  be  condu¬ 
cive  to  the  successful  exercise  of  market  power.  By  any  measure,  the 
four  firm  share  never  even  approached  40  percent.  Indeed  the  four  firm 
concentration  ratio  in  both  years  barely  approached  the  critical  two- firm 
concentration  ratio  suggested  by  Kwoka. —  While  concentration  has 
increased  over  the  period,  the  increase  has  been  due  almost  entirely  to 
the  rise  in  t\\e  share  of  the  leading  firm  (Universal)  .  The  differences 
between  the  various  concentration  ratios  (four-firm  minus  leading  firm, 
eight-firm  minus  four-firm,  and  twenty-firm  minus  eight-firm)  are 
nearly  identical  in  both  seasons.  Although  the  "trend"  towards  higher 
concentration  is  primarily  the  result  of  a  rise  in  a  single  firm's  market 
share,  there  is  some  tendency  for  individual  market  shares  (in  terms  of 
hours)  to  be  somewhat  higher  in  1977/78  than  in  1969/70,  at  least  among 
the  top  twenty  firms  (see  Tables  2  and  3) .  One  factor  explaining  this 
rise  may  have  been  the  FCC's  imposition  of  the  financial  interest  and 


V  For  prime  time  suppliers  in  1977/78,  the  correlation  between  shares 
based  on  license  fees  and  shares  based  on  audience  was  .95;  between 
shares  of  hours  and  shares  of  fees,  .95;  between  shares  of  hours  and 
audience,  .98.  For  daytime  suppliers  in  1977/78,  the  correlation 
between  the  shares  of  hours  and  audience  was  .99.  Excluding  advertiser- 
supplied  programs,  the  correlation  between  market  share  of  hours  and 
fees  was  .94  while  that  between  fees  and  audience  was  .96. 

**/  As  appendix  Table  F-3  suggests,  inclusion  of  movies  exhibited  during 
prime  time  would  not  significantly  alter  the  market  share  distribution. 
Market  shares  are  generally  lower  and  the  number  of  prime  time  program 
suppliers  is  nearly  doubled. 
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•  •  *  / 
syndication  rules.  As  discussed  earlier,—  these  rules  may  have  had 

the  effect  of  increasing  concentration  in  the  industry.  If  this  were 

**  / 

the  sole  factor  affecting  concentration,  its  significance  is  small. — - 
Table  4  presents  a  markedly  different  picture  for  daytime.  The 
market  shares  of  the  four,  eight,  and  twenty  leading  firms  are  much 
higher  than  in  prime  time  and  reflect  substantial  increases  between  the 
two  television  seasons.  Indeed,  in  1977/78,  the  eight-firm  concentra¬ 
tion  ratio  is  high  enough  to  be  placed  in  Bain's  "high  concentration" 
category  and  the  two  firm  concentration  ratio  (calculated  from  Table  6) 
exceeds  Kwoka's  critical  level  of  35  percent. 

This  higher  level  of  concentration  is  accounted  for  in  part  by  the 
smaller  number  of  programs  in  daytime  compared  to  prime  time.  A  supplier 
with  one  program  in  daytime  will  automatically  have  a  higher  share  than 
if  that  supplier  were  in  prime  time.  Indeed,  the  average  number  of 
programs  per  supplier  is  virtually  identical  in  both  dayparts  (1.5  in 
1969/70;  2.0  in  1977/78).  The  smaller  number  of  programs  in  daytime 
is,  in  turn,  accounted  for  by  the  fact  that  virtually  all  daytime  pro¬ 
grams  are  stripped.  Rarely  is  this  the  case  in  prime  time. 

The  rise  in  concentration  in  daytime  between  the  two  seasons  is 
due  to  the  rise  in  the  leading  firm's  market  share,  ABC's  increased 
production  of  daytime  programming,  and  the  re-appearance  of  Goodson- 
Tbdman  in  1977/78  with  a  substantial  market  share.  The  1969/70  season 
was  one  of  the  few  seasons  during  the  past  two  decades  that  Goodson- 
Todman  did  not  have  at  least  one  program  on  the  network  daytime  schedule. 


V  Gee  pp.  268-269  supra. 

**/  in  addition  to  the  relatively  low  concentration  ratios,  the  number 
of  suppliers  appears  rather  large  in  both  years  with  only  a  slight 
decline  in  the  number  of  suppliers  between  the  two  seasons. 
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In  addition  to  the  high  levels  of  and  increases  in  concentration, 
the  number  of  daytime  suppliers  in  each  year  is  markedly  lower  than  in 
prime  time  and  a  substantial  drop  in  the  number  of  suppliers  occurred 
between  the  two  seasons.  Given  the  much  higher  levels  of  concentration 
in  daytime  and  the  fewness  of  suppliers,  should  we  be  concerned  about 
the  possible  exercise  of  market  power  by  the  daytime  program  suppliers? 

The  answer  to  this  question  hinges  on  the  extent  of  entry  into  daytime 

and  market  share  instability  among  daytime  suppliers. 

( 

Cne  difficulty  with  the  concentration  tables  is  that  they  represent 
only  those  suppliers  —  and  programs  —  selected  for  exhibition.  It  may 
be  that  the  relevant  question  to  ask  is  the  extent  of  competition  in 
program  ideas,  for  it  is  this  competition  that  reveals  the  array  of 
alternatives  available  to  the  networks.  Our  earlier  discussion  of  the  pro¬ 
gram  acquisition  process  indicated  that  the  number  of  scripts  for  new 
programs  received  by  the  networks  every  year  is  over  a  thousand.  By  the 
time  the  pilot  stage  is  reached,  concentration  is  still  lower  than  that 
for  exhibited  series.-7  This  suggests  that  competition  in  the  development 
stages  is  more  extensive  than  that  for  exhibited  programs  and  that  by 
focusing  on  exhibited  programs,  we  may  be  overstating  the  extent  of  concen¬ 
tration  in  program  supply. 

2.  Entry 

The  litmus  test  for  the  existence  of  a  competitive  industry  is  the 
extent  of  new  entry.  If  entry  is  relatively  easy,  then  the  ability  of 
a  small  group  of  large  firms  or  a  single  dominant  firm  to  wield  market 


*/  See  tables  F-16  and  F-18. 
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power  successfully  will  be  severely  limited.  Any  monopoly  profits  would 
attract  new  entrants  and  the  consequent  output  expansion  would  force 
prices  to  competitive  levels.  Moreover,  it  is  not  necessary  that  entry 
actually  take  place  for  the  small  number  of  firms  to  be  constrained  in 
their  ability  to  set  prices.  If  the  current  suppliers  are  aware  that 
new  entry  would  be  rapidly  forthcoming  at  any  price  greater  than  the 
competitive  price,  the  existence  of  those  potential  competitors  will  compel 

incumbent  firms  to  behave  competitively.  As  noted  in  the  discussion  of 
market  definitions, it  is  the  extent  of  both  actual  and  potential  compe¬ 
tition  that  matters. 

With  regard  to  prime  time,  the  extent  of  new  entry  is  rarrpant. 

Over  70  percent  (42  in  nurrber)  of  the  suppliers  in  1977/78  were  not 
producing  for  prime  time  in  the  1969/70  season.  In  daytime,  the 
corresponding  figures  are  somewhat  lower  (44  percent  or  8  new  suppliers) 
but  still  substantial  in  light  of  the  dramatic  drop  in  the  total  number 

V 

of  daytime  suppliers  between  the  two  seasons.-  If  entry  is  impeded  in 

the  program  supply  industry,  the  impact  of  such  impediments  on  entry  is 

not  detectable.  Our  earlier  caveats,  however,  caution  against  overstating 

the  extent  of  entry.  Some  "new  firms"  in  1977/78  may  in  fact  be  merely 

**  y 

re-organizations  of  suppliers  existing  in  1969/70.  Similarly,  certain 


*/  These  figures  for  new  entrants  into  prime  time  and  daytime  were 
calculated  using  tables  F-21  and  F-22  in  the  appendix  in  con¬ 
junction  with  Tables  1  and  4. 

**/  To  account  for  this  fluidity,  we  initially  considered  developing 
"concentration  ratios"  for  the  creative  inputs  in  the  program 
production  process.  However,  given  the  large  number  of  producers, 
writers,  and  directors,  such  a  task  would  have  been  enormous  and 
would  have  invariably  resulted  in  much  lower  concentration  ratios 
than  those  reported  in  the  tables. 


-290' 


producers  like  Goodson-Todman  my  not  have  had  programs  on  the  network 

in  1969/70  but  my  have  been  involved  in  the  development  of  programs  for 
subsequent  seasons  or  producing  for  the  syndication  market. 

Even  granting  that  these  definitional  problems  my  exaggerate  the 
extent  of  entry,  the  entry  and  growth  of  prime  time  suppliers  such  as 
MEM,  Lorimar,  and  the  Lear-Yorkin  oorrpanies  suggest  that  the  extent  of 
entry  is  nonetheless  significant.  Although  the  growth  of  new  daytrme 
suppliers  has  not  been  as  remarkable  as  their  prime  time  counterparts, 
the  rate  of  entry  is  nonetheless  substantial. 

3.  Market  share  volatility 
*/ 

The  NERA  study  —  discussed  earlier  found  evidence  of  marked  insta¬ 
bility  between  the  market  shares  of  the  top  twenty  suppliers  in  1960 
and  the  mrket  shares  of  these  same  suppliers  during  the  period  1961-64. 
NERA's  results  indicated  that  there  was  no  relationship  between  a 

supplier's  market  share  in  1960  and  its  share  in  1964.  We  were  not 

**  / 

able  to  replicate  these  findings  using  data  for  later  years.  "  For 
the  top  twenty  prime  time  suppliers  in  1969/70,  the  correlation  between 
the  market  shares  based  on  hours  in  1969/70  with  their  shares  in  1977/78 
was  about  .8;  for  market  shares  based  on  fees,  the  correlation  was  .83; 
for  market  shares  based  on  audience,  the  correlation  was  .78  All  of 
these  correlations  suggest  stability  in  shares  over  time.  For  daytime 


*/  National  Economic  Research  Associates,  The  Television  Program  Industry 
Structure  and  Costs  (orp_contract  Study,  1972) . 

**/  In  fact,  we  could  not  exactly  replicate  NERA's  correlations  using  its 
own  data  source.  Our  re-calculation  of  NERA's  correlations  tended  to 
be  somewhat  higher  than  those  reported  by  NERA.  In  addition,  NERA's 
low  correlations  are  to  a  large  extent  due  to  the  exit  of  one.  supplier 
over  the  1960-64  period.  In  1960,  Warner  had  a  market  share  (in  terms 
of  license  fees)  of  13.1  percent;  by  1964,  its  market  share  was  zero. 
Eliminating  Warner  from  NERA's  calculations  yields  a’ correlation  of 
.41  between  a  supplier's  share  in  1960  and  its  share  in  1964. 
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suppliers,  the  results  were  broadly  similar:  for  market  shares  based 

V 

on  hours,  the  correlation  coefficient  was  .68;  for  audience,  .68.— 

The  difference  between  our  calculations  and  those  of  NERA  are 

puzzling.  Part  of  the  explanation  may  lie  in  the  dramatic  changes  in 

network  program  procurement  practices  that  occurred  during  the  period 

studied  by  NERA.  According  to  the  Little  Report,  the  percentage  of 

total  program  hours  of  prime  time  entertainment  series  supplied  by  the 

networks  or  advertisers  plummeted  from  60  percent  to  16.5  percent  be- 

**/ 

tween  1957  and  1964.  The  market  share  instability  observed  by  NERA 

my  have  been  a  consequence  of  these  changed  circumstances. 

A  second  possibility  arises  because  the  data  NERA  used  consisted 

of  the  individual  market  shares  of  the  top  twenty  suppliers  in  each 
^  ^  / 

year,  1960-64. - -  NERA,  unlike  our  study,  had  no  information  on  indivi¬ 

dual  suppliers  ranked  below  the  top  twenty.  Thus,  if  a  firm  in  1960  was 
ranked  twentieth  and  in  1964  was  ranked  twenty-first,  NERA  would  have 
had  no  data  on  its  1964  share  and  apparently  could  have  assigned  this 
supplier  a  zero  market  share  in  1964.  This  may  have  had  the  effect  of 
biasing  NERA's  correlations  downwards. 

Even  a  casual  glance  at  Tables  2  and  3  would  indicate  that  our 
high  correlation  coefficients  mask  the  highly  fluid  nature  of  this  industry. 
Of  the  top  twenty  prime  time  suppliers  in  1969/70,  only  Universal  main¬ 
tained  the  same  rank  in  1977/78.  The  ranks  of  the  other  nineteen 
suppliers  changed  substantially.  For  example,  Warner  was  not  ranked  in 
the  top  twenty  in  1969/70  and  was  ranked  second  in  1977/78.  MTM  and 
Lorimar,  both  non-existent  in  1969/70,  were  ranked  fourth  and  fifth, 

V  For  reasons  given  in  *,  p.28  5,  we  did  not  calculate  the  correlation  based 
on  fees  for  daytime  programs. 

**/  A.D.  Little,  Inc.,  Television  Program  Production,  Procurement,  and 
Syndication  (FCC  Docket  12782,  1966),  Vol.  II.,  p.  5. 

***/The  source  was  id.  at  100-104. 
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respectively,  in  1977/78.  Rank  changes  among  the  top  twenty  daytime  suppliers 
in  1969/70  reveal  a  similar  degree  of  flux:  Only  Proctor  and  Gamble  main¬ 
tained  its  rank  in  1977/78. 

D.  Conclusions 

With  respect  to  prime  time,  we  conclude  that  program  supply  is  compe¬ 
titively  structured.  Concentration  is  modest,  the  number  of  firms  is  large, 
entry  appears  unimpeded,  and  the  positions  of  the  top  twenty  suppliers  are 
highly  fluid.  With  respect  to  daytime,  concentration  is  substantially  higher 
and  the  number  of  firms  much  smaller  than  in  prime  time.  Given  the  extent 
of  new  entry  and  supplier  rank  instability,  however,  we  believe  that  daytime 
program  supply  should  also  be  considered  competitively  structured.  This  is 
even  more  certainly  true  if  we  consider  first  run  syndication  suppliers  to 

*/ 

be  likely  potential  competitors  into  this  market,  as  we  believe  they  should  be.—' 

There  are  some  puzzling  characteristics  of  network  program  supply 
which  are  worth  noting,  although  we  do  not  believe  they  affect  our  conclu¬ 
sions.  We  have  already  mentioned  the  apparent  supplier  specialization 
by  daypart.  In  addition,  although  both  prime  time  and  daytime  experience 
substantial  new  entry,  the  rate  of  entry  is  higher  in  prime  time  than  in 
daytime.  No  doubt  this  is  due  in  part  to  the  existent  of  some  very  long- 
lived  daytime  programs  (e.g.,  "Guiding  Light")  but  the  reasons  for  this 
longevity  is  not  apparent. — 7  Moreover,  in  the  face  of  these  high  entry 
rates,  there  is  a  core  of  suppliers  (14%  in  prime  time  and  23%  in  daytime) 
that  existed  in  both  seasons  1969/70  and  1977/78.  The  ranks  of  this 


V  See  p.  280  supra. 

**/  In  our  interview  with  the  networks,  they  suggested  to  us  that  daytime 
audiences  are  much  less  likely  to  pursue  diversions  outside  the  home 
than  are  prune  time  audiences.  As  a  result,  the  networks  believe  that 
daytime  watchers  are  much  more  attached  to  their  television  sets  than 
are  prime  time  watchers.  Because  of  this  daytime  attachment,  long- 
running  serials  are  successful  in  daytime  and  would  probably  fail  in 
prime  time . 
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stable  core  consists  of  studios,  advertisers,  and  independents.  We  have 
no  satisfying  explanation  for  this  stability,  although  we  do  not  believe  — 
given  the  wide  variety  of  supplier  type  in  this  stable  core  —  that  this 
stability  has  any  adverse  implications  for  the  competitive  behavior  of 
the  industry. 

-k  / 

II.  Syndicated  Program  Supply 

The  primary  participants  in  the  syndication  market  consist  of  the 
purchasers  of  syndicated  programs  (i.e.,  individual  broadcast  stations), 
the  sellers  of  these  programs  (i.e.,  program  suppliers),  and  those  firms 
that  serve  as  intermediaries  between  the  purchasers  and  sellers  (dis- 
tributors) .—  As  discussed  above,  the  existence  of  these  intermediaries 

arises  from  the  economies  Inherent  in  the  distribution  process. - 7  If 

program  suppliers  are  large  enough  to  realize  these  economies,  they  of 
course  may  act  as  their  own  distributors.  An  assessment  of  the  structure 
of  syndicated  program  supply  must  therefore  be  conducted  at  two  levels, 
program  supply  and  distribution.  There  was  no  need  to  conduct  a  two- 
level  analysis  of  network  program  supply  since  the  only  distributors  of 
network  programs  are  the  networks  thanselves  and  their  combined  market 
share  is  by  definition  100  percent. 


*/  Because  data  on  the  more  diffuse  syndication  industry  is  not  as  readily 
available,  our  discussion  of  syndication  program  supply  is  less  extensive 
than  that  for  network  program  supply.  Nevertheless,  the  data  discussed 
below  seem  to  provide  more  than  an  adequate  basis  on  which  to  make 
reasonable  judgements  about  the  structure  of  the  syndication  market. 


**/  see  P*  237  supra . 


***/  See  P-  239  supra . 
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A.  Market  Definitions 

An  appropriate  market  definition  should  consider  all  of  these  factors 

*/ 

that  were  discussed  in  our  treatment  of  network  programs.—  The  assumptions 

required  for  distinguishing  between  network  and  syndicated  program  supply 

**  / 

are  developed  above  — '  and  require  no  further  elaboration  here.  The 

question  remains  whether  the  syndication  market  like  the  network  market 

should  be  separated  into  a  nuirber  of  distinct  sub-markets  for  the  purposes 

of  assessing  concentration  among  program  suppliers.  In  particular, 

should  we  distinguish  between  off-network  syndication  and  first-run 
***  / 

syndication? - -  The  principles  we  developed  above  suggests  that  we 

should  view  the  interchangeability  of  these  programs  from  the  advertisers ' 

**  **  / 

perspective. -  As  with  the  network  case,  there  may  be  an  argument 

(viewed  from  the  advertiser's  perspective)  for  the  separation  of  prime 

time  and  daytime  programs,  but  not  separation  of  off-network  and  first- 

run  programs.  While  it  may  be  true  that  off-network  programs  in  terms 

of  original  cost  and  "quality"  are  substantially  different  from  first-run 

programs,  the  lower  production  costs  of  first-run  programs  result  from 

*****  / 

their  competition  with  off-network  programs. - -  While  a  prime  time- 


V  See  p.  272  supra. 

**/  See  pp.  274-276  supra . 

***/  There  is  a  third  type  of  program  category:  the  exhibition  of 

first-run  series  no  longer  in  production.  Our  market  definition  — 
discussed  below  —  encompasses  these  programs  as  well. 

****/  See  p.  274  supra. 

*****/  gee  pp.  242-243  supra. 
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daytime  distinction  might  be  relevant,  as  in  the  network  case,  the  data 
requirements  to  perform  such  a  daypart  distinction  are  enormous  because 

syndicated  programs  ar-i  not  exhibited  simultaneously  in  all  markets. 

.  .  .  .  */ 

That  daypart  distinction  is  not  made  here.— 

The  distinction  between  first-run  and  off-network  syndicated  pro¬ 
grams,  however,  cannot  be  entirely  overlooked.  The  imposition  of  the 
prime  time  access  rule  has  had  the  effect  of  reducing  the  substitutability 

of  off-network  programs  for  first-run  programs.  During  the  access  period, 

affiliates  in  the  top  fifty  markets  cannot  schedule  off-network  series. 

As  a  result  of  this  artificial  reduction  in  the  substitutability  of  the 

two  program  types,  we  carried  out  separate  analyses  for  ail  syndicated 

series  and  for  first -run  series  alone.  We  should  note  that  in  treating 

first-run  series  as  a  separate  market,  we  may  not  be  including  all 

potential  suppliers.  In  particular,  network  suppliers  of  daytime  programs 

could  probably  produce  the  equivalent  of  a  typical  first-run  program  at 

**  / 

roughly  the  same  cost  as  currant  suppliers. —  Given  the  sizeable  number 

of  daytime  suppliers,  thin  is  not  trivial.  These  suppliers  will  constrain 
the  ability  of  the  suppliers  of  first-run  syndicated  programs  to  exercise 
market  power. 


V  hbreow,  the  fact  that  off-network  and  first-run  syndicated  programs 
are  skieduled  during  the  same  daypart  suggests  that  such  a  daypart 
dist'-iction  is  unnecessary. 

**/  "a  the  extent  that  this  is  true  for  first- run  series,  it  is,  of  course, 
equally  true  for  our  "all  series"  market  definition .  We  have  not 
classified  suppliers  of  prime-time  network  programs  as  potential 
competitors  in  either  the  "first-run  series'"  market  or  the  "all 
series"  market.  This  may  be  inaccurate.  As  Table  11  and  12  suggest, 
there  are  a  small  number  of  prime  time  network  suppliers  in  the  first- 
run  market  (e.g.,  Norman  Lear,  Filirways,  Warner).  This,  of  course, 
calls  into  question  our  earlier  assumption  that  prime 
time  suppliers  are  not  potential  suppliers  of  daytime  programs  (see 
pp.  279-280  supra) . 
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With  regard  to  program  distributors,  no  bifurcation  of  the  market 
either  by  daypart  or  by  category  of  syndicated  program  is  required, 
fresurrably ,  the  economies  of  distribution  can  be  realized  through  the 
sale  of  prime-time  programs,  daytime  programs,  access  period  programs 
or  some  combination  of  the  three.  Similarly,  these  same  economies 
can  be  realized  through  the  distribution  of  first-run  series  or  off- 
network  series  or  some  combination  of  the  two.  As  a  consequence,  the 
relevant  market  for  distributors  is  all  syndicated  series. 

Finally,  we  have  not  taken  account  of  theatricals  in  our  analysis 
of  the  syndication  market.  The  exclusion  of  these  competitive  products 
from  our  "all  series"  market  definition  may  bias  our  concentration 
figures  for  distributors  and  suppliers. 

B.  Syndicated  Program  Distribution:  Market  Structure  Characteristics 

Table  7  presents  the  relevant  concentration  ratios  for  program 
*/ 

distribution.—  As  in  the  case  of  network  program  supply  (and  for  the 
same  reasons) ,  we  have  presented  a  variety  of  different  output  measures. 
As  expected, — -  the  concentration  ratios  are  rather  high  but  generally 
fall  between  1968  and  1977.  By  1977,  Kwoka's  critical  two  firm  con¬ 
centration  ratio  of  35  percent  is  no  longer  attained  in  the  industry 
(calculated  from  Table  9)  .  Indeed,  by  this  time  the  industry  would  have 
been  removed  from  Bain's  "high  concentration"  category:  in  1977  all 
eight-firm  concentration  ratios  were  below  70  percent. 


V  Additional  tables  are  provided  in  Appendix  F  for  the  interested  reader, 
reader. 

**/  See  p.  239  supra , 
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In  both  years,  the  number  of  distributors  is  large  and  it  increased 
somewhat  from  1968  to  1977.  Suppliers  with  small  market  shares  exist 
in  both  years  (see  Tables  8  and  9),  suggesting  (as  have  other  observers) 
that  distributional  economies,  while  they  may  have  had  some  impact  in 
raising  concentration  in  program  distribution  as  compared  to  program 
supply,  are  relatively  unimportant. 

There  appear  to  be  no  serious  impediments  to  entry  into  syndicated 
distribution.  Based  on  table  F  —  34,  60  (or  80  percent)  of  the  syndica¬ 
tors  in  1977  were  not  engaged  in  distribution  in  1968.  In  addition,  the 
economic  turbulence  in  this  market  appears  to  be  comparable  to  that  in 
network  program  supply:  None  of  the  top  twenty  distributors  in  1968 
maintained  the  same  rank  in  1977. 

Thus,  although  concentration  figures  are  relatively  high,  the  large 
number  of  competitors,  the  extent  of  new  entry,  and  the  instability  in 
market  rankings  all  suggest  that  syndicated  distribution  is  competitively 
structured. 

C.  Syndicated  Program  Supply  Market  Structure:  All  Series 

In  contrast  to  syndicated  program  distribution,  Table  10  reveals  that 
syndicated  program  supply  is  not  highly  concentrated.  In  neither  1968  nor 
1977  does  the  two- firm  ratio  (calculated  from  Tables  11  and  12)  exceed 
Kwoka's  critical  level  of  35  percent  and  the  eight-firm,  ratio  is  well 
below  Bain's  critical  level  of  70  percent  for  both  years.  Based  on  these 
figures  alone  syndicated  program  supply  appears  competitively  structured. 
This  conclusion  is  reinforced  by  the  large  number  of  suppliers  and  the 


V  id. 
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increase  in  that  number  between  the  two  periods.  Moreover,  entry  appears 
easy:  Nearly  80%  (or  89  in  nunber)  of  the  suppliers  in  1977  were  not 

"k  / 

supplying  a  syndicated  series  in  1968.—  Finally,  none  of  the  top  20 
suppliers  in  1968  maintained  the  same  rank  in  1977 .  The  conclusion  that 
syndicated  program  supply  is  competitively  structured  seems  easily  justi 
fied. 

There  is  some  contrast  between  the  concentration  ratios  in  terms 
of  number  of  series  on  the  one  hand  and  the  concentration  ratios  in  terms 
of  hours  and  audience  on  the  other  hand.  While  concentration  by  number 
of  series  has  been  increasing  slightly  (but  not  to  worrisome  levels) , 
concentration  in  terms  of  hours  and  audience  has  decreased  over  the 
period.  This  suggests  that  for  the  leading  suppliers,  the  number  of 
hours  per  program  and  the  audience  per  program  is  declining  sufficiently 
to  offset  the  rise  in  their  share  of  programs  supplied.  This  phenomenon, 
in  turn,  could  result  from  the  increase  in  both  the  number  of  programs  and 
the  number  of  suppliers  in  the  mrket.  While  a  supplier  my  increase  its 
absolute  and  relative  number  of  series  sold,  it  faces  competition  from 
more  sellers  —  and  more  programs  —  in  each  of  its  local  television 
markets .  As  a  result,  the  "typical"  program  of  this  supplier  may  be 
sold  to  fewer  stations  than  a  typical  program  in  1968  and  the  supplier  my 
experience  a  decline  in  its  market  share  in  terms  of  both  audience  and 
hours  even  while  increasing  its  share  of  programs  sold. 


V  Our  caveats  with  respect  to  firm  definition  in  network  program  supply 
apply  with  equal  force  here.  See  pp.  289-290  supra .  The  entry  figures 
were  calculated  using  table  F  -  37. 
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D.  Syndicated  Program  Supply  Market  Structure:  First  Run  Series 

Table  13  details  the  concentration  ratios  in  the  sale  of  first-run 
syndicated  series.  While  the  trends  in  each  "output"  category  track 
those  in  (C)  above,  the  levels  of  concentration  are  generally  higher, 
resulting  from  the  much  smaller  nurrber  of  programs  in  this  "market . " 
Although  quite  high  in  1968,  the  concentration  ratios  in  1977  —  either 
the  two  firm  ratio  (calculated  from  Table  15)  or  the  eight  firm  ratio  — 
are  not  sufficiently  high  to  warrant  concern  over  the  collective  exercise 
of  market  power  by  this  group  of  suppliers.  The  nurttoer  of  suppliers  is 
large  and  has  increased  over  the  period.  Indeed,  most  of  the  increase 
in  the  number  of  suppliers  in  Table  10  is  accounted  for  by  the  rise  in 
the  number  of  first-run  suppliers.  The  total  number  of  syndicated 
suppliers  increased  by  16  while  the  number  of  first  run  suppliers  rose 
by  22.  The  large  increase  in  both  the  number  of  series  sold  and  the 
number  of  suppliers  is  probably  attributable  to  PTAR.  Entry  here  appears 
easy  as  well:  Based  on  table  F  -  38,  46  of  the  56  suppliers  in  1977 
were  not  producing  first- run  series  in  1968.  Finally,  a  comparison  of 
Table  14  with  Table  15  reveals  that  none  of  the  top  20  suppliers  in  1968 
possessed  the  same  rank  in  1977.  The  conclusion  that  first-run  syndica¬ 
ted  supply  is  competitively  structured  seems  inescapable.  Note  that  this 
conclusion  is  further  buttressed  by  our  previous  conclusion  that  suppliers 
of  network  daytime  programs  should  be  considered  part  of  this  market  for 

V 

present  purposes.— 


*/  See  pp.  279-280  supra. 
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III.  Conclusions 

The  primary  objective  of  this  chapter  has  been  to  determine  whether 
the  conclusion  of  earlier  observers  that  program  supply  markets  are 
competitively  structured  remains  valid  today.  We  conclude  that  it  does. 
There  is  no  evidence  that  network  program  suppliers  or  syndicated  program 
suppliers  or  distributors  can  collectively  exercise  market  power  against 
the  purchasers  of  these  programs.  In  addition,  because  new  entry  is  so 
extensive  in  the  various  program  supply  markets,  it  is  highly  likely 
that  a  nascent  network  could  acquire  programming  of  a  cost  and  quality 
equivalent  to  that  of  the  existing  three  networks.  What  follows  is  a 
sunmary  of  our  observations  regarding  the  structure  of  program  supply. 

Concentration  in  the  supply  of  prime  time  network  programming  is 
modest  by  the  standards  of  many  industries,  although  it  has  increased 
between  1969/70  and  1977/78.  While  this  increase  is,  in  large  measure, 
the  result  of  an  increase  in  the  top  firm's  market  share,  the  shares  of 
the  top  twenty  suppliers  are  also  somewhat  higher  in  1977/78  than  in 
1969/70.  This  increase  may  be  a  result  of  the  promulgation  of  the 
financial  interest  and  syndication  rules  in  1970.  In  addition  to  the 
modest  levels  of  concentration,  entry  appears  easy,  there  are  a  sub¬ 
stantial  number  of  firms,  and  there  is  evidence  of  instability  in  the 

rankings  among  the  top  twenty  suppliers. 

Concentration  in  daytime  network  program  supply  is  much  higher  than 
in  prime  time  and  has  increased  substantially  between  the  1969/70  and 
1977/78  seasons.  However,  entry  appears  easy;  the  number  of  firms, 
although  modest  in  comparison  to  prime  time,  is  still  significant;  and 
there  is  substantial  instability  in  the  rankings  among  the  leading 


-301- 


daytime  suppliers.  Although  it  might  seem  that  a  prune  time  supplier  could 
easily  produce  an  original  daytime  production  (e.g. ,  a  game  show),  this 
phenomenon  has  occured  only  rarely. 

Although  turnover  among  suppliers  is  high  in  both  dayparts,  it  is 
significantly  higher  in  prime  time  than  in  daytime.  In  the  presence  of 
this  high  turnover,  there  is  nonetheless  a  snail  core  of  suppliers  in 
both  dayparts  which  exhibit  a  remarkable  ability  to  survive. 

While  concentration  in  syndicated  program  distribution  was  quite 
high  in  1968,  it  had  fallen  to  modest  levels  by  1977.  In  terms  of  the 
number  of  distributors,  entry,  and  market  rank  instability,  the  findings 
are  virtually  identical  to  those  for  prime  time  and  daytime  network 
suppliers . 

Although  concentration  in  syndicated  program  supply  is  modest  when 
'-.he  market  is  defined  to  include  all  series,  concentration  in  the 
supply  of  first-run  series  is  much  higher.  This  results,  in  part,  from 
the  narrower  market  definition.  However,  the  1977  concentration  ratios 
for  this  smaller  group  of  suppliers  are  still  not  high  enough  to  justify 
a  fear  of  market  power.  Eor  both  all  syndicated  series  and  first-run 
series,  entry  appears  easy,  the  number  of  suppliers  is  large,  and  there 
is  evidence  of  rank  instability. 
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Table  2 

Twenty  Leading  Network  Suppliers:  Prirre  Tine,  1970 

Supplier  Share  of  Programninq  Hours  ( % ) 


1. 

Universal 

12.8 

2. 

Twentieth-Century  Fox 

7.3 

3. 

Paramount 

6.4 

4. 

Columbia 

i — 1 

• 

kO 

5. 

MGM 

4.5 

6. 

Filrrways 

3.6 

7. 

ITC 

3.0 

8. 

Harbour 

2.6 

9. 

Spelling/Thomas 

2.3 

• 

o 

r— 1 

Talent 

2.2 

11. 

Teleklew 

2.0 

12. 

CBS 

1.9 

13. 

Walt  Disney 

1.9 

« 

i — i 

Leonard  Freeman 

1.8 

15. 

NBC 

1.8 

16. 

Sullivan 

1.8 

17. 

Peekskill 

1.7 

• 

CO 

1 — 1 

Xandu 

1.7 

19. 

Van  Bernard 

1.5 

20. 

Glenco 

* 

1.5 

^others  with  1 . 5  market  share :  Bamaby 
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Table  3 


Twenty  Leading  Network  Suppliers : 

Supplier 

1  Universal 

2  Warner 

3  Spelling  Goldberg 

4  Loriirar 

5  MIM 

6  Colunbia 

7  MGM 

8  Paramount 

9  Aaron  Spelling 

10  Twentieth-Century  Fox 

11  Walt  Disney 

12  Tandem 

13  Quinn-JMartin 

14  Tat 

15  Toy 

16  CBS 

17  Four  D 

18  Whacko 

19  Schick-Sunn  Classics 


Prime  Time,  1977/78 

Share  of  Programming  Hours (%) 

18.4 

6.7 

6.1 

5.4 

5.3 

3.6 

3.5 

3.5 
3.2 

3.2 
2.9 
2.9 

2.7 

2.4 

2.2 
2.0 
2.0 

1.7 

1.6 


20 


David  Gerber 


1.6 


Concentration  in  Network  Program  Supply :  Day  Time  Series 
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Table  5 

Twenty  Leading  Network  Suppliers:  Day  Time,  1969/70 


Supplier 

Share  of  Programming  Hours (%) 

1 

Procter-Gamb'le 

16.4 

2 

CBS 

11.8 

3 

Filirways 

7.3 

4 

Chuck  Barris 

5.9 

5 

Columbia 

5.9 

6 

Creative  Horizons 

5.2 

7 

ABC 

4.5 

8 

Jones  Howard 

3.0 

9 

Ashland 

3.0 

10 

Bing  Crosby 

3.0 

11 

Dan  Curtis 

3.0 

12 

Daisy 

2.9 

13 

Colgate-Palmolive 

2.9 

14 

Hatos 

2.9 

15 

Merv  Griffin 

2.9 

16 

NBC 

2.9 

17 

Mayberry 

2.9 

18 

Paramount 

2.9 

19 

Ralph  Andrews 

2.5 

20 

Linkletter 

* 

2.2 

*also  with  2.2:  Ron  Greenberg 
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Table  6 

TWenty  Leading  Network  Suppliers :  Day  Tims,  1978 


Supplier 


Share  of  Programming  Hours (%) 


1 

Procter-Gamble 

21.9 

2 

ABC 

16.3 

3 

Goodson-Todman 

15.0 

4 

Columbia 

8.6 

5 

Filiiways 

5.7 

6 

Colgate-Palmolive 

5.7 

7 

Tandem 

5.1 

8 

Basada 

3.6 

9 

Merv  Griffin 

2.9 

10 

Labine-Mayer 

2.9 

11 

Paramount 

2.9 

12 

CBS 

2.9 

13 

Chuck  Barris 

2.3 

14 

Ralph  Edwards 

1.6 

15 

Fraser  Greengrass 

1.1 

16 

Barry  Enright 

,5 

17 

Komack 

.5 

18 

Lucille  Ball 

.4 

308- 
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Table  8 

Twenty  Leading  Syndicated  Program  Distributors:  All  Series,  1968 
Supplier  Share  of  Progranming  Hours (%) 


1 

Westinghouse 

21.3 

2 

CBS 

13.4 

3 

Warner 

8.5 

4 

Universal 

7.4 

5 

Colurrbia 

5.6 

6 

United  Artists 

4.5 

7 

NBC 

3.4 

8 

Filirways 

3.3 

9 

Twentieth-Century  Fox 

2.7 

10 

Four  Star 

2.2 

11 

MGM 

1.9 

12 

ABC 

1.7 

13 

Jack  LaLane 

1.6 

14 

Ronper  Room 

1.6 

15 

Tel  Ra 

1.5 

16 

Hartwest 

1.3 

17 

Walt  Disney 

1.2 

18 

Barry  Harmon 

1.1 

19 

Paramount 

1.1 

20 

Firestone 

1.0 
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Table  9 

Twenty  Leading  Syndicated  Program  Distributors:  All  Series,  1977 


Supplier 

1  Viacom 

2  Universal 

3  Columbia 

4  Paramount 

5  Twentieth  Century  Fox 

6  Metromedia 

7  Multimedia 

8  Group  W 

9  National  Telefilm  Associates 

10  King  World 

11  Lexington 

12  Firestone 

13  Warner 

14  United  Artists 

15  Don  Fedderson 

16  Bristol-Meyers 

17  Yongestreet 

18  Rhodes  Productions 

19  SIM  Media 

20  Shcwbiz 


Share  of  Proclaiming  Hours  (%) 

19.0 

10.3 

6.9 

6.7 

6.2 

5.6 

4.2 
4.0 

2.3 

2.0 

1.9 

1.7 

1.7 

1.6 

1.4 

1.4 

1.4 

1.4 

1.4 
1.3 


Table  10 
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Table  11 

Twenty  Leading  Syndicated  Program  Producers:  All  Series,  1968 


Supplier 


Share  of  Programing  Hours  (%) 


1 

Metromedia 

12.6 

2 

Westinghouse 

11.2 

3 

Paisano 

6.3 

4 

Warner 

5.0 

5 

CBS 

4.9 

6 

Kukoff  &  Harris 

3.3 

7 

Universal 

2.6 

8 

Four  Star 

2.4 

9 

Coluntoia 

2.1 

10 

Twentieth-Century  Fox 

2.1 

lx 

Hanna-Barbera 

2.1 

12 

Gladasya 

2.0 

13 

M31 

1.7 

14 

Fibnline 

1.6 

15 

Rcnper  Room 

1.6 

16 

Tel-Ra 

1.5 

17 

Stu-Rev 

1.5 

18 

Sheldon  Leonard 

1.5 

19 

Ronkon 

1.4 

20 

Bays tar 

1.3 
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Table  12 

Twenty  leading  Syndicated  Program  Producers:  All  Series,  1977 


Supplier 

Share  of  Programming  Hours (%) 

1  CBS 

6.9 

2  Colurrbia 

5.6 

3  Universal 

5.0 

4  Paramount 

5.0 

5  Mark  VII 

4.5 

6  WGN 

4.2 

7  Westinghouse 

3.7 

8  Henry  Jaffe 

3.7 

9  Metromedia 

3.5 

10  Don  Fedderson 

3.1 

11  Hanna-Barbera 

3.0 

12  Filirways 

2.7 

13  Ralph  Edwards 

2.5 

14  NBC 

2.3 

15  Goods  on- Todman 

2.1 

16  King  World 

2.0 

17  Filiation 

1.9 

18  MM 

1.9 

19  Mayberry 

1.8 

20  Yongestreet 

1.4 

Table  13 
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Table  14 

Twenty  leading  Syndicated  Program  Producers:  First  Run  Syndication,  1368 
Supplier  Share  of  Programming  Hours (%) 


1 

Metromedia 

30.9 

2 

Westinghouse 

27.4 

3 

Warner 

5.2 

4 

Romper  Room 

4.0 

5 

Tel-Ra 

3.7 

6 

Roncon 

3.5 

7 

Twentieth-Century  Fox 

1.6 

8 

CBS 

1.6 

9 

Goodson-Todman 

1.5 

10 

Time-Life 

1.5 

11 

Walter  Schwimrrer 

1.4 

12 

DMK  Films 

1.3 

13 

Showbiz 

1.3 

14 

Madison 

1.2 

15 

WGN 

1.1 

16 

Olas 

1.0 

17 

NFL  Films 

.9 

18 

Bay  Productions 

.7 

19 

Four  Star 

.7 

20 

Gadabout  Gaddis 

.7 
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Table  15 

Twenty  Leading  Syndicated  Program  Producers:  First  Run  Syndication,  1975 
Supplier  Share  of  Programming  Hours (%) 


1 

WGN 

10.5 

2 

Henry  Jaffe 

9.5 

3 

Westinghouse 

9.5 

4 

Metromedia 

00 

• 

CO 

5 

Ralph  Edwards 

6.4 

6 

Goodson-Todman 

5.4 

7 

Alan  Landsburg 

3.6 

8 

Walt  Disney 

3.6 

9 

Shcwbiz 

3.4 

10 

Teleklew 

3.4 

11 

Yongestreet 

3.4 

12 

Chuck  Barris 

2.8 

13 

WNBC 

2.2 

14 

Pierce  Coulette 

2.1 

15 

Don  Meier 

1.7 

16 

Nonran  Lear 

1.6 

17 

Filirways 

1.6 

18 

Media  Marketing  Associates 

1.5 

19 

Kirshner  Entertainment 

1.5 

20 

NFL  Films 

1.5 

(There  is  no  page  317) 


ECONOMICS  OF  THE  RELATIONSHIP  BETWEEN 
NETWORKS  AND  PROGRAM  SUPPLIERS 


Although  networks  engage  in  sane  program  production,  especially 
news,  public  affairs  and  sports,—  transactions  with  independent  sup¬ 
pliers  who  specialize  in  the  production  of  television  programs  are  the 
dominant  way  in  which  the  networks  acquire  programs.  This  section 
examines  the  economics  of  the  network-program  supplier  relationship  in 
order  to  analyze  the  effects  of  regulatory  constraints  on  network-supplier 
contracts  such  as  the  existing  rule  which  prevents  networks  from  acquiring 
any  financial  interest  in  program  syndication.  The  discussion  also 
motivates  the  empirical  analyses  of  the  determinants  of  the  prices  of 
network  programs  which  are  reported  in  the  following  chapter. 

In  order  for  the  reader  to  be  able  to  follow  the  line  of  reasoning 
employed,  it  is  useful  to  state  the  general  conclusions  of  our  analysis 
at  the  outset: 

First,  the  maximum  payment  that  a  program  supplier  can  obtain  for 
the  sale  of  rights  to  network  exhibition  of  its  program  is  the  differential 
revenue  it  generates  over  the  best  program  the  networks  choose  not  to 
exhibit  plus  the  value  of  the  resources  employed  in  program  production  in 
their  best  alternative  uses.  The  supplier  will  capture  this  entire  amount 
if  networks  compete  for  programs  but  may  obtain  less  if  the  networks  act 
as  a  cartel. 


V  Sports  programs  could  be  viewed  as  being  produced  by  the  owners  of 
leagues  and  teams  of  televised  games.  Alternatively,  owners  can  be 
viewed  as  supplying  inputs  for  program  production  to  the  networks 
which,  in  turn,  produce  the  programs.  The  statement  in  the  text 
treats  programs  as  produced  by  others  only  when  they  are  delivered 
in  "finished"  form  to  the  networks. 
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Second,  the  same  principle  applies  to  the  sale  of  all  other  rights. 
For  example,  a  supplier  will  earn  from  the  sale  of  a  program's  syndication 
rights  an  amount  based  on  the  differential  value  of  those  rights  to  the 
networks . 

Third,  an  increase  in  the  number  of  networks  may,  by  increasing 
ccmpetition  for  programs,  increase  the  proportion  of  program  profits 
which  accrue  to  the  supplier  but  will  also  reduce  the  amount  to  be  dis¬ 
tributed  between  network  and  supplier. 

Fourth,  a  network  may  find  it  difficult  to  distinguish  among  new 
programs  with  respect  to  their  potential  profitability.  However,  this 
is  not  the  case  for  programs  which  have  been  exhibited  previously  and 
we  should,  therefore,  expect  renegotiation  of  license  fees  subsequent 
to  a  program's  initial  broadcast. 

Fifth,  as  long  as  there  is  either  certainty  about  the  performance  of 
a  program  or  networks  and  suppliers  are  not  averse  to  bearing  risk,  the 
effect  of  a  limitation  on  the  rights  that  a  network  can  acquire  will  simply 
be  to  reduce,  by  the  value  of  those  rights,  the  amount  the  network  pays 
for  the  license  to  carry  the  program.  The  form  of  the  payment  to  each 
party  is,  therefore,  altered  but  its  expected  amount  is  not. 

Sixth,  if  suppliers  are  averse  to  bearing  risk  we  should  expect 
a  substantial  proportion  of  the  risk  of  program  success  to  be  borne  by  the 
networks  since  they  can  more  easily  diversify  risk  by  financing  a  large 
number  of  programs  than  can  any  individual  program  supplier.  In  this 
case,  the  result  of  prohibiting  the  networks  frcm  acquiring  rights  whose 
value  is  uncertain  is  to  shift  risks  to  suppliers.  Suppliers  of  successful 
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programs  will  make  larger  profits  and  suppliers  of  unsuccessful  programs 
will  make  larger  losses,  than  where  the  networks  bear  most  of  the  risk. 

Finally,  a  possible  effect  of  requiring  the  share  of  risk  borne  by 
program  suppliers  to  increase  is  that  small  suppliers  will  either  leave 
the  industry  or  participate  in  ventures  jointly  with  larger  suppliers. 

The  result  will  be  to  increase  the  size  of  the  average  supplier  and  to 
increase  the  level  of  concentration  in  the  program  supply  industry. 

I.  Basic  Determinants  of  Price  for  Network  Programs 
It  is  useful  to  begin  the  analysis  by  examining  the  interaction 
between  networks  and  program  suppliers  in  a  highly  simplified  setting. 

We  assume  at  the  outset  that  there  is  only  one  network  and  that  the  only 
revenue  generated  by  a  program  is  derived  from  network  sales  to  advertisers. 
We  ignore  the  existence  of  markets  for  the  syndication  of  "off-network" 
reruns,  for  foreign  distribution,  for  theatrical  exhibition,  and  for  sales 
to  pay  television  distributors.  These  assumptions  are  relaxed  and  the 
implications  of  competition  among  networks  and  the  existence  of  revenues 
from  off-network  sales  are  explored  in  subsequent  sections.  Another 
assumption  is  that  a  large  number  of  firms  or  potential  firms  supply  pro¬ 
grams  to  the  network.—^  That  is,  entry  into  the  program  production 
business  is  relatively  easy  so  that  new  firms  would  quickly  emerge  if 
profits  increased. 

Given  the  assumptions  of  one  network  and  many  suppliers  of  hetero¬ 
geneous  programs  it  is  not  possible  to  determine  analytically  the  price 
which  will  be  paid  for  each  program.  Because  each  program  is  different 

*/  For  a  discussion  of  the  structure  of  the  program  supply  market,  see 
pp.  271-316  ,  supra. 
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with  respect  to  both  its  costs  and  its  ability  to  generate  audiences ,  a 
program  supplier  may  have  seme  "bargaining  power"  in  its  negotiations 
with  the  network.  In  this  environment  it  is  possible  only  to  determine 
the  range  in  which  the  price  can  ultimately  fall.  The  following  sections 
discuss  the  factors  which  determine  the  minimum  price  which  the  supplier 
would  be  willing  to  accept  and  the  maximum  price  the  network  would  be 
willing  to  pay. 

A.  Program  Supply  Schedule 

Program  suppliers  utilize  both  labor  and  non-labor  inputs  in  program 
production.  For  our  purposes  it  is  useful  to  divide  labor  inputs  into 
two  groups.  The  first,  which,  for  shorthand,  we  call  "production  personnel"— ^ 
consists  of  stagehands,  cameramen,  film  editors,  and  similar  crafts.  This 
group  is  characterized  by  the  existence  of  a  large  pool  of  relatively 
homogeneous  resources  which  are  readily  available  to  the  industry.  The 
second  kind  of  labor  input  is  "talent", — 7  which  nay  include  actors,  direc¬ 
tors,  writers,  and  producers,  and  which  is  distinguished  from  production 
personnel  in  that  these  inputs  are  assumed  to  be  heterogeneous  both  with 
respect  to  their  "productivity",  i.e. ,  their  ability  to  "produce"  audiences, 
and  with  respect  to  what  they  could  earn  in  their  best  alternative  occupa¬ 
tion,  me.,  their  opportunity  costs. 

For  each  program,  which  represents  a  unique  combination  of  these 
inputs,  it  is  possible  to  define  the  minimum  price  the  program  supplier 
will  accept  to  produce  and  deliver  the  program.  We  refer  to  this  price 


V  Industry  terminology  describes  such  inputs  as  "below  the  line"  elements 
or  personnel. 

**/  Industry  terminology  frequently  describes  such  inputs  as  "above  the 
line"  elements  or  personnel. 
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as  the  program  supplier's  "reservation  price";  it  measures  the  cost  of 
producing  a  program  when  each  input,  including  production  personnel  and 
talent,  is  being  paid  its  opportunity  cost.  Resources  which  are  new 
to  the  industry,  or  for  which  there  exist  many  close  substitutes,  will 
tend  to  have  low  opportunity  costs  since  the  next  best  employment  oppor¬ 
tunities  for  these  resources  may  very  well  be  outside  the  industry.  On 
the  other  hand,  seme  resources  (actors,  actresses,  writers,  producers, 
etc.)  may  have  established  reputations  in  the  television  and  related 
industries.  These  resources  will  generally  command  higher  prices, 
reflecting  their  unique  attributes  and  thus  the  higher-valued  alterna¬ 
tives  available  to  them. 

B.  Network  Demand  and  the  Determinants  of  Price 

The  maximum  amount  that  the  network  is  willing  to  pay  for  a  program 
is  determined  by  the  revenue  which  accrues  to  the  network  as  a  result  of 
purchasing  and  broadcasting  that  program.-  This  amount  reflects  the 
revenue  generated  by  corrmercial  messages  broadcast  during  the  program 
less  the  share  of  this  revenue  paid  to  affiliates  who  clear  the  program. 

It  is  also  affected  by  increases  (or  decreases)  in  revenue  generated 

kk  ^ 

during  other  time  periods  which  can  be  attributed  to  this  program. 

This  section  demonstrates  that  the  maximum  payment  a  program  supplier 
can  obtain  for  its  program  is  the  differential  between  the  revenue  it 
generates  as  ccmpared  to  the  best  alternative  not  acquired  by  the  net¬ 
works  plus  the  opportunity  cost  of  the  resources  employed  in  its  production 


k /  often  in  what  follows  we  refer  to  payments  to  program  suppliers  instead) 
of  using  the  more  cumbersome  phrase  "payments  to  the  factors  of  produc¬ 
tion  that  produce  programs."  It  should  be  emphasized  however  that  many 
of  the  payments  by  the  networks  to  suppliers  are  simply  "passed  through 
to  talent  and  other  programming  inputs. 

kk /  500  discussion  of  "audience  flow",  pp.  74-75,  syipra. 
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As  an  illustration,  we  portray  in  Column  1  of  Table  16  the  gross 
revenues  each  of  four  hypothetical  programs  would  generate  if  exhibited 
on  the  network.  Column  2  shows  the  reservation  price  of  the  supplier  of 
each  program  while  Column  3  shows  the  maximum  potential  contribution  of 
each  program  to  network  revenue  net  of  program  acquisition  costs.  This 
contribution  is  the  network's  net  revenue  when  program  suppliers  are 
paid  only  their  reservation  price  /Column  (1)  -  Column  (2// .  Column  (4)  , 
labeled  "Differential  net  revenue"  can  be  calculated  only  after  we  know 
how  many  programs  the  network  will  purchase.  For  example,  suppose  the 
network  decides  to  purchase  only  two  programs.  After  arraying  all  poten¬ 
tial  programs  according  to  their  estimated  maximum  net  revenue,  the  network 
can  find  the  two  programs  which  are  potentially  most  profitable  (programs 
A  and  B  in  Table  16)  as  well  as  the  best  program  which  is  available  to 
replace  one  of  these  programs  if  for  some  reason  it  is  not  purchased 
(program  C  in  Table  16) .  The  difference  between  the  maximum  net  revenue 
of  a  program  and  that  of  the  best  alternative  program  not  purchased 
measures  the  differential  net  revenue  for  the  former.  For  example,  the 
differential  net  revenue  for  program  A  is  14  (70-56)  and  for  program  B  it 
is  9(65-56).  The  figures  in  Column  (5)  represent  the  sum  of  the  supplier's 
reservation  price  and  its  differential  net  revenue. 

Column  (5)  can  be  defined  only  after  programs  have  been  arrayed 
according  to  their  maximum  net  revenue  and  the  network  has  determined 
the  total  number  of  programs  which  it  will  purchase.  Column  (5)  is  thus 
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calculated  using  information  for  the  programs  which  are  potentially  the 
most  profitable  for  the  network  (A  and  B)  and  for  the  best  available 
alternative  program  (C)  .  If  the  network  decided  to  purchase  three 
programs  instead  of  two,  columns  (4) -(6)  would  all  change.  Program  D 
would  become  the  best  alternative  program  not  purchased  and  the  differen¬ 
tial  net  revenue  for  programs  A,  B,  and  C  would  measure  the  amount  by 

*/ 

which  the  maximum  net  revenue  for  each  exceeded  that  for  D.— 

The  significance  of  Column  (5)  is  that  it  measures  the  price  for 
each  program  at  which  net  profits  on  all  programs  are  equated.  Hence,  it 
measures  the  maximum  the  network  is  willing  to  pay  for  each  program.  For 
example,  if  the  network  purchases  only  two  programs,  it  will  be  willing 
to  pay  at  most  44  for  A  since,  if  it  does  so,  its  profits  would  be  56 
(Column  6)  which  is  equal  to  the  profits  which  could  be  earned  frcm  the 
best  alternative,  C,  when  the  producer  of  C  is  paid  its  reservation  price. 
Since  program  A  has  the  potential  of  generating  additional  net  revenue 
of  14  as  compared  with  C,  this  is  the  maximum  amount  over  the  firm's 
reservation  price  which  the  producer  of  A  could  extract  from  the  network. 
It  is  important  to  note  that  much  of  this  amount  would  be  retained  not 
by  the  supplier  but  by  the  unique  factors  of  production  which  contribute 
to  the  program's  differential  productivity. 


V  For  a  discussion  of  the  factors  which  determine  the  amount  of 
programming  that  a  network  chooses  to  offer  to  its  affiliates 
see.  Network  Inquiry  Special  Staff,  An  Analysis  of  the  Network- 
Af filiate  Relationship  in  Television,  Preliminary  Report  (October, 
1979)  at  V-6-V-14. 


Illustration  of  the  Determinants  of  Price  for  Network  Programs 
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As  the  preceding  discussion  makes  clear,  there  is  a  range  of  possi¬ 
ble  prices  the  network  will  pay  for  its  programming.  Column  (2)  shows 
the  supplier's  reservation  price,  and,  therefore,  the  minimum  price  which 
the  network  can  pay  for  a  program.  The  supplier  would  simply  not  be 
willing  to  produce  the  program  at  any  price  below  this  amount.  On  the 
other  hand,  the  maximum  price  the  network  is  willing  to  pay  is  given  in 
Column  ( 5)  .  This  maximum  represents  the  supplier '  s  reservation  price 
plus  the  contribution  to  network  revenues  from  selecting  this  program 
rather  than  the  best  alternative  program  not  selected.  At  any  higher 
price,  the  network  would  purchase  another  program. 

The  precise  price  which  will  be  negotiated  between  the  network  and 
the  supplier  will  lie  between  these  extremes  and  will  depend  on  the 
relative  bargaining  power  of  the  two  parties.  Relative  bargaining  power 
will  reflect  such  factors  as  the  number  of  buyers  (networks)  and  program 
suppliers  and  the  differential  access  of  buyers  and  sellers  to  information 
regarding  the  differential  net  revenue  which  can  be  generated  by  a  particular: 
program.  Where  there  is  only  one  network,  or  where  all  networks  act 
collusively,  but  there  are  many  actual  and  potential  program  suppliers,  as 
assumed  thus  far,  and  these  suppliers  are  not  able  to  estimate  the  revenues 
that  their  programs  will  generate  for  the  network,  the  price  paid  by  the 
network  will  approach  the  reservation  price  of  each  program  supplier.  If 
program  suppliers  are  able  to  forecast  the  audiences  (and  hence  advertising 
revenue  potential)  for  their  programs  accurately,  those  suppliers  offering 
programs  whose  potential  net  contribution  to  network  profits  is  larger  than 


-  327  - 


other  programs  may  be  in  a  position  to  negotiate  higher  prices.  If  there 
is  competition  among  the  networks  for  programs,  the  price  paid  will  equal 
the  supplier's  reservation  price  plus  the  program's  differential  net 
revenue.  Much  of  this  amount  will  accrue  to  prograimting  inputs. 

One  final  point  should  be  noted  here.  The  decision  concerning  which 
programs  to  carry  and  that  involving  the  payment  to  suppliers  are  separable. 
It  is  always  in  the  network's  interest  to  carry  those  programs  which 
generate  the  maximum  net  revenue  and  there  is  always  a  distribution  of 
these  revenues  between  suppliers  and  the  network  which  makes  the  parties 
better  off  than  if  these  programs  were  not  carried.  Thus,  there  can  be 
substantial  variations  in  the  share  of  profits  which  goes  to  suppliers 
without  affecting  the  programs  that  are  shown. 

C.  Effects  of  Increasing  the  Number  of  Networks 

This  section  examines  the  effect  of  an  increase  in  the  number  of 
networks  on  the  payments  to  program  suppliers.  Our  conclusion  is  that 
such  an  increase  will  increase  the  share  of  profits  which  is  received  by 
suppliers  but  that  the  amount  to  be  divided  between  networks  and  suppliers 
will  decline  because  the  entry  of  new  networks  reduces  the  excess  profits 
from  networking. 

If  the  number  of  networks  is  increased  to  more  than  one,  competition 
among  then  for  programs  will  ensure  that  at  least  seme  of  the  differential 
net  revenues  accrue  to  suppliers  even  if  they  lack  significant  bargaining 
power  or  access  to  network  net  profit  data.  Since  networks  will  be  willing 
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to  pay  more  for  a  program  so  long  as  it  yields  as  much  net  revenue  as 
the  best  alternative  program  not  purchased,  bidding  for  the  "best"  pro¬ 
grams  will  lead  them  to  offer  prices  which  approach  the  maximum  they  are 
willing  to  pay.  If  one  network  offers  less  than  this,  another  can  acquire 

the  program  by  offering  a  higher  price. 

Whether  such  network  rivalry  leads  program  suppliers  to  capture  all 
of  the  differential  net  revenue  depends  on  whether  networks  have  similar 
estimates  of  the  audience  generating  potential  of  each  program  and  on 
the  extent  to  which  the  networks  compete  for  programs.  Clearly  if  one 
network  estimates  the  net  revenue  differential  to  be  greater  than  that 
estimated  by  another,  it  need  offer  a  price  only  slightly  greater  than 
the  maximum  its  competitor  is  willing  to  offer.  In  this  case  the  network 
will  be  successful  in  acquiring  the  program  at  a  price  which  could  be 
below  the  maximum  amount  it  is  willing  to  pay.  Differences  among  networks 
in  the  estimates  of  the  net  revenue  differential  for  a  program  could  arise 
because  of  different  access  to  information  or  different  abilities  needed 
to  forecast  audiences  correctly  or  because  the  productivity  of  a  particular 
program  may  differ  among  networks  because  of  differences  in  number,  location 
or  clearance  rates  of  affiliates,  or  because  of  differences  in  scheduling 
r  equi  r  orients . 

Another  effect  of  increasing  the  number  of  networks  bidding  for  pro¬ 
grams,  however,  may  be  to  reduce  the  amount  of  the  differential  net  revenue 

and  thus  to  reduce  a  program  supplier's  return.  Table  17  illustrates 
the  relevant  magnitudes  for  one  network  given  the  existence  of  a  second 
network.  The  gross  revenues  for  the  four  hypothetical  programs,  shown  in 
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Column  (1) ,  are  slightly  greater  than  one-half  those  of  Column  (1)  in 
fable  16,  assuming  that  the  two  networks  share  the  total  audience  so  that 
their  advertising  revenues  are  roughly  equal,  but  that  joint  revenues 
are  somewhat  larger  for  two  networks  than  for  one.— ^  Column  (2)  in 
Table  17  shows  the  reservation  price  of  each  program.  It  is  identical 
to  Column  (2)  of  Table  16  since  the  addition  of  a  network  is  assumed  not 
to  affect  the  costs  of  producing  programs  and  hence  the  reservation  price 
of  suppliers. 

Note  that  the  net  revenue  generated  by  each  program  will  be  smaller 
than  when  there  is  only  one  network  and  hence  no  competition  for  viewers. 

More  importantly ,  the  differential  net  revenue  for  each  program  is  also 
significantly  reduced.  In  the  case  of  program  A,  the  differential  net 
revenue  declines  from  14  to  4;  in  the  case  of  B,  frcm  9  to  4. 

The  net  effect  of  the  introduction  of  a  second  network  on  network 
payments  to  program  suppliers  is  thus  the  result  of  two  countervailing 
forces.  On  the  one  hand,  increased  competition  among  networks  for  programs 
is  likely  to  increase  the  share  of  differential  revenues  which  will  be 
captured  by  the  supplier  because  of  the  reduction  in  network  bargaining 
power.  On  the  other  hand,  the  size  of  that  differential  is  likely  to  decline 
as  the  number  of  networks  competing  for  viewers  increases  since  the 
audience  each  network  can  expect  to  obtain  is  reduced  by  the  entry  of 
others.  In  the  example  presented  here,  if  a  single  network  managed  to 
pay  the  supplier  of  A  only  its  reservation  price,  30,  the  effect  of  the 
entry  of  a  second  network  is  to  increase  the  payment,  to  at  most  34.  This 
contrasts  with  the  price  of  44  which  is  the  maximum!  a  single  network  would 
be  willing  to  pay. 

V  The  general  result  follows  so  long  as  joint  revenues  do  not  increase 
proportionately  with  the  number  of  networks. 
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Note,  further,  that  even  in  those  cases  where  suppliers  receive 
all  of  the  differential  net  revenues,  the  networks  will  continue  to 
retain  some  net  revenue  as  shown  in  Column  (6)  of  Table  17.  This  residual 
revenue  is  the  result  of  entry  restrictions  into  networking,  the  result 
of  the  limited  number  of  stations  available  for  affiliation.  In  the 
absence  of  free  and  easy  entry  into  networking  these  revenues  can  be 
appropriated  by  program  suppliers  only  if  they  have  some  monopoly  power. 

They  would  have  such  power  if  there  were  a  small  number  of  firms  producing 
programs  and  if  entry  into  the  program  production  business  were  limited. 
These  conditions,  however,  are  not  currently  present  in  the  program  supply 
industry.-^  Hence,  it  is  extremely  unlikely  that  any  of  the  profits  which 
are  due  to  the  limited  number  of  networks  would  accrue  to  program  suppliers. 
These  network  profits  would  decline  as  the  number  of  networks  increases 
since  additional  networks  are  likely  to  increase  combined  network  program¬ 
ming  costs  faster  than  combined  network  audiences  (and  hence  revenues) . 

D.  New  vs.  Established  Programs 

This  section  argues  that  there  is  an  important  distinction  to  be 
made  in  the  prices  paid  for  new  and  established  programs.  Our  basic 
conclusion  is  that  prices  paid  for  programs  previously  exhibited  on  the 
networks  will  reflect  information  about  their  performance  which  was  not 
available  at  the  time  they  were  acquired  by  the  network. 

The  preceding  discussion  was  carried  out  on  the  assumption  that 
none  of  the  programs  being  considered  had  been  previously  shown.  Gross 
revenue  estimates  were  assumed  to  be  based  on  the  network's  experience  with 
the  particular  program  format  and  past  experience  with  the  production 


*/  See  pp.  284-290,  supra. 


Illustration  of  the  Determinants  of  the  Price  for  Network  Programs  when  there  are  Two  Networks 
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company  (writers,  directors,  producers,  etc.)  but,  in  fact,  there  is 
likely  to  be  considerable  uncertainty  at  this  point.  During  the  course 
of  the  initial  season  some  programs  will  prove  to  be  less  successful 
than  anticipated  and  will  be  cancelled  either  during  or  at  the  end  of 
the  season.  Others  will  be  more  successful,  drawing  larger  than  expected 
audiences  and  hence  generating  larger  than  expected  revenues.  In  the 
initial  season  these  "windfall"  revenues  accrue  to  the  networks  and  their 
affiliates  since  contracts  with  suppliers  typically  establish  prices  that 
do  not  vary  according  to  program  success  and  are  not  generally  renegotiated 
during  the  season.  At  the  end  of  the  Season,  however,  the  supplier  of  a 

successful  program  often  will  press  for  a  revised  contract  in  which  it 

•  *  / 

(and  its  "talent"  inputs)  can  share  in  the  higher  revenues  generated.— 

In  order  to  determine  the  maximum  amount  that  suppliers  can  receive 
in  a  renegotiated  contract  we  must  recompute  the  differential  net  revenue 
for  the  successful  program.  If,  for  example,  program  A  is  highly  success¬ 
ful,  in  a  two  network  industry  it  might  generate  revenue  of  say  75  rather 
than  the  expected  60.  If  the  alternative  to  showing  program  A  is  some 
new  program  such  as  C  then  the  differential  net  revenue  for  A  will  be  19 
(4  +  15)  and  networks  will  be  willing  to  pay  at  most  49(30  +  19)  for  A 
in  its  second  year.  Hence  we  see  that  program  suppliers  (and  their  talent 
inputs)  can  potentially  appropriate  the  entire  increase  in  revenues 
generated  as  a  result  of  being  a  "success."  Whether  they  receive  this 
amount  will  depend  on  their  negotiating  strength  which  depends,  in  part, 
on  their  knowledge  of  the  revenues  generated  by  their  programs  and  on 


V  For  a  discussion  of  the  renegotiation  process  see  pp.  204-24,  supra. 
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contract  terms  agreed  to  before  the  completion  of  the  program's  first 

season.  Typically,  for  entertainment  series  networks  obtain  an  option 

for  succeeding  seasons  at  preset  prices.  Program  suppliers  are  not 

permitted,  within  the  option  period,  to  negotiate  with  other  networks. 

Hence,  the  usual  alternative  to  concluding  a  renegotiated  contract  with 

the  network  at  the  end  of  each  season  is  to  cease  production.—  At  the 

end  of  the  option  period  when  suppliers  can  negotiate  with  other  networks 

relative  bargaining  strengths  will  change  and  program  prices  will  more 

closely  reflect  the  actual  differential  net  revenue  which  each  program 
**  / 

produces. — 7 
E.  Summary 

Program  suppliers  cannot  be  expected  to  produce  programs  for  televi¬ 
sion  unless  they  receive  at  least  the  return  they  can  earn  in  their  best 
alternative  pursuits,  nor  can  networks  expect  to  pay  less  for  programs 
than  the  opportunity  cost  of  the  resources  that  go  into  producing  them. 

The  difference  between  the  minimum  amount  a  supplier  will  accept 
and  the  maximum  amount  a  network  will  pay  for  a  program  depends  upon  the 
difference  between  the  revenues  generated  by  the  program  and  those  of  the 
best  program  which  the  network  chooses  not  to  carry.  The  extent  to  which 


V  Although  network-supplier  contracts  generally  cover  a  period  of 
several  years  and  networks  therefore  are  not  legally  bound  to 
renegotiate  contract  terms,  the  network  will  frequently  do  so  to 
minimize  the  risk  of  non-cooperative  behavior  on  the  pari:  of  suppliers 
and  their  "talent"  inputs,  and  to  encourage  the  suppliers  to  continue 
to  bring  new  programs  to  the  network. 

**/  Since  options  increase  the  relative  bargaining  strength  of  networks 
in  their  renegotiations  with  program  suppliers  they  are  of  value  to 
networks  and  suppliers.  The  extent  to  which  networks  compensate 
suppliers  for  these  options  is  discussed  at  pp.  342-47,  infra. 
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the  program  supplier  and  talent  are  able  to  capture  seme  of  this  dif¬ 
ference  depends  on  the  number  of  networks  and  the  extent  of  competition 
among  then  for  programs  and  on  the  ability  of  the  supplier  to  make  good 
on  a  threat  to  deny  the  program  to  the  networks.  The  remainder  is  captured 
by  the  network  which  may  also  receive  a  return  which  results  from  the 
limited  number  of  networks  in  existence. 

An  increase  in  the  number  of  networks  will  have  two  effects.  It  will 
increase  competition  for  programs  and  thus  increase  the  share  of  profits 
which  program  suppliers  receive.  It  will  also  reduce  the  amount  to  be 
divided  so  long  as  total  viewing  does  not  increase  in  proportion  with 
the  number  of  networks.  The  net  result  of  these  effects  on  the  return 
to  program  suppliers  is  indeterminate. 

When  a  program  proves  to  be  more  successful  than  expected,  the  network 
will  likely  capture  all  the  "windfall"  benefits  initially.  Once  the 
original  supply  contract  expires,  program  suppliers  are  in  a  position  to 
appropriate  the  entire  increase  in  revenues  generated  as  a  result  of  being 
a  "success."  If  unexpected  success  occurs  during  a  long-term  option 
contract,  with  preset  prices,  the  supplier's  ability  to  capture  the  rewards 
from  success  depends  on  the  credibility  of  a  threat  to  cease  producing 
the  program  and  the  extent  to  which  the  network  wishes  to  insure  itself 
against  non-cooperative  behavior  by  the  supplier. 
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II.  Effects  on  Program  Prices  of  Acquisition  of  Other  Rights 

*/ 

A.  Syndication  Rights— 

Thus  far  we  have  ignored  the  possibility  that  network  programs  can 

be  sold  in  the  syndication  market  after  the  completion  of  their  network 

run.  Under  current  FCC  rules  networks  are  not  permitted  to  acquire 

either  financial  interests  in  programs  produced  by  others  or  domestic 
.  .  .  .  **  / 

syndication  rights  in  any  programs.' — '  In  order  to  determine  the  effect 

of  these  rules,  this  section  examines  the  distribution  of  revenues  from 

syndication  under  alternative  settings. - '  First  we  assume  that  networks 

are  free  to  acquire  these  rights  if  they  wish;  second,  we  explore  the 
effects  of  a  ban  on  the  acquisition  of  these  rights.  We  conclude  that 
the  rules  affect  the  relative  income  of  networks  and  suppliers  only  if 
the  two  groups  differ  in  their  attitudes  toward  taking  risks.  Otherwise, 
they  merely  alter  the  form  in  which  income  is  received.  In  no  event  would 
the  rules  affect  the  number  of  programs  purchased  or  the  network's 
particular  choices  among  available  programs. 

1.  Effects  of  permitting  networks  to  acquire  syndication  rights 
The  existence  of  a  syndication  market  for  network  programs  will 
increase  the  total  revenues  generated  by  those  programs  which  have  had 


*/  The  analysis  of  this  section,  while  it  is  couched  in  terms  of  syndica¬ 
tion  rights,  would  apply  as  well  to  any  rights  other  than  those  to 
the  initial  network  run.  These  include  rights  to  foreign  distribution, 
merchandising,  and  daytime  and  late-night  stripping. 

*V  47  C.F.R.  §  73. 658 (j)  (1979)  . 

***/  Previously  published  analyses  of  the  effects  of  the  syndication  rule 
are  described  at  pp.  260-70,  supra. 
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long  network  runs.— ^  This  section  shows  that  the  value  of  syndication 
rights  is  determined  in  the  same  manner  as  the  value  of  rights  to  net¬ 
work  exhibition,  by  the  differential  between  the  syndication  revenues 
generated  by  the  program  and  those  of  the  best  program  which  is  not 
syndicated.  Column  (1)  of  Table  IB  shows  the  total  revenues,  including 
syndication  revenues,  that  would  be  generated  by  each  hypothetical  pro- 

■k-k  / 

gram  assuming  only  one  network  and  many  program  suppliers.—  Each  entry 
is  equal  to  the  gross  network  revenue  shown  in  Table  16  plus  10  representing 
syndication  revenues.  /Although  it  is  unlikely  that  each  program  would 
produce  the  same  syndication  revenues  it  is  useful  to  discuss  this  case 
first.  The  example  can  easily  be  modified  to  account  for  different  syndi¬ 
cation  revenues  among  programs  J  Column  (2)  of  Table  18  reproduces  the 

kkk  / 

reservation  prices  of  Table  16. - 

Column  (3)  labeled  "maximum  network  revenue"  is  equal  to  the  gross 
revenue,  including  that  from  syndication,  (Column  1)  minus  the  reservation 
price  (Column  2)  .  It  represents  the  net  revenue  which  the  network  collects 
in  the  case  where  program  suppliers  receive  only  their  reservation  price 


V  For  a  discussion  of  the  processes  by  which  network  programs  are 
made  available  in  syndication,  see  pp.  119-28,  supra. 

**/  Since  syndicated  distribution  usually  does  not  occur  until  after  a 

series  has  been  on  the  network  for  five  or  six  years,  these  syndica¬ 
tion  figures  represent  the  present  value  of  these  future  revenues . 

kkk/  to  the  extent  that  the  syndication  of  network  programs  after  their  ne+ 
work  run  replaces  programs  which  would  otherwise  have  been  produced 
especially  for  the  syndication  market,  the  effect  will  be  to  lower  the. 
demand  for  inputs  used  in  program  production.  If  the  prices  of  these 
inputs  increase  as  more  of  them  are  used,  a  reduction  in  the  demand  f< 
them  will  reduce  their  price  and  hence  the  costs  of  production  for  all 
programs.  This  effect  is  ignored  here. 
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and  all  other  revenues,  including  syndication  revenues,  accrue  to  the 
*/ 

network.— 

Column  (4)  shows  the  differential  net  network  revenue  on  the  assump¬ 
tion  that  the  network  is  purchasing  only  two  programs.  This  column  is 
identical  to  Column  (4)  in  Table  16  because  we  have  assumed  that  syndication 
revenues  are  the  same  (equal  to  10)  for  all  programs. 

The  discussion  in  preceding  sections  revealed  that  in  a  situation 
where  there  is  only  one  network,  but  many  carpeting  program  suppliers, 
program  suppliers  will  receive  no  more  than  their  reservation  price  plus 
the  differential  net  revenue.  Since  the  addition  of  a  syndication  market 
does  not  affect  either  the  reservation  price  or,  in  this  example,  the 
differential  net  revenues,  program  suppliers  will  not  share  in  the  syndica¬ 
tion  revenues.  These  will  accrue  to  the  network  as  an  additional  return 
to  its  monopoly  in  network  broadcasting  even  though  the  syndication  market 
is  distinct  from  the  network  market. 

In  general,  the  network  will  always  be  able  to  capture  sane  of  the 
syndication  revenues  because  without  the  purchase  of  the  program  by  the 
network  these  programs  would  not  (by  assumption)  be  produced  at  all. — 7  If 

each  network  program  generates  different  syndication  revenues,  program 
suppliers  will  be  able  to  share  in  the  syndication  revenues,  but  only  to 
the  extent  of  the  differential  in  these  revenues.  For  example,  if  program 


V  We  are  assuming  that  there  are  no  regulatory  barriers  to  network 
acquisition  of  syndication  rights.  As  will  be  made  apparent  below, 
in  the  simple  model  discussed  here,  returns  to  networks  and  suppliers 
are  unaffected  by  a  ban  on  network  participation  in  syndication 
although  the  form  of  compensation  will  change. 

**/  See  the  discussion  of  syndication,  pp.  124-28,  supra. 
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Table  18 


Illustration  of  Determinants  of  Network  Program 
Price  with  Syndication  Market 


(1) 

(2) 

(3) 

PROGRAMS 

GROSS  REVENUES 
GENERATED  (NETWORK 
AND  SYNDICATION) 

RESERVATION 
PRICE  OF 
SUPPLIER 

MAXIMUM 

NETWORK 

REVENUE 

A 

110 

30 

80 

B 

100 

25 

75 

C 

90 

24 

66 

D 

80 

23 

57 

(4) 

DIFFERENTIAL 

NET 

REVENUE 


14 

9 


0 
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A  generates  syndication  revenues  of  10,  program  B,  6,  and  program  C,  5 
(where  program  C  is  the  best  alternative  program  which  is  not  shown)  , 
then  the  differential  net  revenue  for  program  A  would  rise  from  14  to 
19  /14  +  (10-5)/ ,  and  for  program  B  it  would  rise  from  9  to  10  /9  + 

(6-5)/.  In  thus  case  the  supplier  of  program  A  could  appropriate  at 
most  5  of  the  syndication  revenues  generated  by  the  program  while  the 
supplier  of  B  could  appropriate  at  most  only  1  of  the  5  units  generated. 

If  the  suppliers  of  program  A  demanded  a  price  for  syndication  rights 
greater  than  5,  the  network  would  find  it  more  profitable  to  shift  to 
its  next  best  alternative,  program  C.—  Since  the  supplier  of  program 
C  would  be  willing  to  produce  the  program  for  a  price  of  24  (rather  than 
not  produce  the  program  at  all)  the  network  can  earn  net  revenues  of  61 
(56  +  syndication  revenues  of  5)  from  this  program.  If  the  supplier  of 
program  A  demands  a  price  including  syndication  rights  in  excess  of  49, 
say  50,  the  network  would  earn  only  60,  which  is  less  than  what  it  could 
earn  from  program  C.  The  amount  of  the  differential  in  syndication 
revenues  that  the  supplier  of  A  receives  depends  on  the  respective 
bargaining  skills  and  access  to  information  of  the  network  and  the 
supplier. 

To  summarize,  where  there  is  only  one  network  but  many  program  sup¬ 
pliers,  a  supplier  will  obtain  frcm  syndication  no  more  than  the  difference 
between  the  syndication  revenues  its  program  can  generate  and  those  which 
can  be  generated  by  the  network's  best  alternative. 


V  This  assumes  that  program  suppliers  were  already  receiving  the  differen¬ 
tial  net  revenue  from  the  network  broadcast  so  that  they  would  demand  a 
price,  including  syndication  rights,  in  excess  of  49.  Clearly,  if  the 
suppliers  would  accept  a  price  below  44  (30  plus  the  differential  net 
revenue  from  first  run  of  14)  the  network  would  be  willing  to  pay  more 
than  5  for  syndication  rights. 
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Adding  networks  and  thereby  increasing  competition  for  programs 
has  a  similar  effect  on  the  size  and  distribution  of  revenues  as  in 
the  case  where  syndication  revenues  were  ignored.  Again,  the  existence 
of  more  networks  may  actually  reduce  the  value  of  syndication  revenues 
received  by  a  supplier  because  an  increase  in  the  number  of  programs 
carpeting  in  the  syndication  market  may  reduce  the  differential  net 
revenues  for  that  program.  However,  the  increase  in  the  number  of  buyers 
increases  the  proportion  of  these  revenues  that  the  supplier  can  capture. 

2.  Effects  of  prohibiting  network  acquisition  of  syndication  rights 

This  section  examines  the  effect  of  a  rule  which  prohibits  the  acquisi¬ 
tion  of  syndication  rights  by  networks  where  prior  to  the  rule  the  network 
owned  all  rights  to  syndication.  It  concludes  that  the  total  amount 
received  (from  network  and  syndication)  by  each  supplier  will  be  unaffected 
by  the  imposition  of  the  rule.  If  suppliers  keep  all  of  the  syndication 
revenues,  the  amount  the  network  will  pay  for  the  rights  to  the  program 
will  be  reduced  by  the  value  of  the  syndication  rights  which  it  would 
otherwise  have  acquired. 

For  simplicity,  assume  the  existence  of  only  one  network  and  the 
data  in  Table  18.  In  that  table  syndication  revenues  are  assumed  to  be 
equal  to  10  for  all  programs  and  under  the  rule  this  revenue  must  all  go 
to  the  program  supplier.  As  noted  above,  the  network  in  the  absence  of  the 
rule  would  pay  44  for  program  A  including  rights  to  all  syndication  revenue. 
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Under  a  rule  whereby  all  syndication  revenues  go  to  the  program 
suppliers  and  there  is  competition  among  suppliers,  the  supplier  of 
program  A  will  lower  its  price  to  the  network  by  the  present  value  of 
these  revenues.  In  this  case  the  price  will  be  reduced  by  10,  since 
with  one  network  the  supplier  received  none  of  the  syndication  revenues. 
The  supplier  cannot  charge  a  price  higher  than  34  because  it  would  cause 
the  network  to  negotiate  with  other  program  suppliers.  The  supplier  of 
C  would  be  willing  to  offer  its  program  at  14  since  this,  combined  with 
syndication  revenues  of  10,  yields  the  supplier's  reservation  price  of 
24.  At  a  price  of  14,  program  C  makes  the  same  contribution  to  network 
profits  as  program  A  when  it  is  priced  at  34.  Thus  we  see  that  the 
effect  of  the  rule  is  to  reduce  the  price  paid  for  a  program  by  the  net¬ 
work  by  exactly  the  amount  of  syndication  revenues  the  network  would 
have  received  in  the  absence  of  the  rule.  The  effect  of  the  rule  is  to 
change  accounting  entries  for  each  of  the  participants  in  fully  offsetting 
ways.  The  amounts  received  by  the  supplier  and  the  network  are  the  same 
with  and  without  the  rule.—  Moreover,  the  programs  carried  are  also 
unaffected. 

When  the  differential  net  revenue  from  network  distribution  is  less 
than  the  revenues  from  syndication,  as  in  the  case  of  program  B,  the 
syndication  rule  reduces  the  price  paid  by  the  network  below  the  supplier's 
reservation  price.  That  is,  the  network  will  pay  the  program  supplier  less 
than  its  costs.  (With  syndication  revenue  of  10,  the  network  will  pay  no 


V  The  situation  is  the  same  where  different  programs  generate  different 
syndication  revenues.  For  example,  in  the  case  discussed  above  where 
program  A  generates  syndication  revenues  of  10,  program  B,  6,  and  program 
C,  5  (where  C  is  the  best  alternative  not  shown) ,  a  ban  on  network 
acquisition  of  syndication  rights  will  reduce  the  network  license  fee  by 
10  for  program  A  and  by  6  for  program  B  as  compared  to  a  situation  in 
which  the  networks  acquired  these  rights.  The  supplier  of  A  will  still 
gain  at  most  only  5  from  syndication  and  the  supplier  of  B  at  most  1. 
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more  than  24  for  program  B  which  is  below  its  reservation  price  of  25) . 

But  so  long  as  syndication  revenues  plus  the  network  payment  equal  or 
exceed  the  reservation  price  the  supplier  will  still  be  willing  to  pro¬ 
duce  the  program. 

Since  there  is  no  certainty  that  a  syndication  market  will  exist 
for  the  program,  however,  suppliers  in  such  cases  are  essentially  betting 
that  future  syndication  revenues  will  be  sufficiently  large  to  offset  the 
certain  loss  on  the  transaction  with  the  networks.  In  the  absence  of 
restrictions  on  network  syndication  rights,  program  suppliers  would  be 
able  to  reduce  their  risks  by  selling  syndication  rights  to  the  networks 
in  exchange  for  more  certain  revenues  frcxn  the  networks.  As  discussed 

V 

below,—  an  important  effect  of  the  ban  on  network  acquisition  of  syndica¬ 
tion  rights  is  to  force  the  suppliers  either  to  bear  all  of  this  risk  or 
to  find  alternative  ways  of  sharing  or  eliminating  it. 

B.  Spin-off  Protection  and  Options 

The  preceding  section  discussed  the  value  of  and  price  paid  by  net¬ 
works  for  syndication  rights.  It  was  concluded  that  competition  airong 
suppliers  would  result  in  a  situation  where  the  maximum  that  suppliers 
would  receive  for  these  rights  is  the  differential  between  the  syndication 
revenue  generated  by  a  specific  program  and  that  generated  by  the  best 
alternative  program  not  purchased.  All  other  syndication  revenues  would 
accrue  to  the  network.  However,  if  networks  are  prohibited  from  acquiring 
these  rights  the  payment  to  suppliers  would  be  reduced  by  the  syndication 


V  See  pp.  356-58,  infra. 
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revenues  a  program  generates.  In  other  words,  a  ban  on  network  acquisi¬ 
tion  of  these  rights  would  affect  the  form,  but  not  the  distribution  of 
income  between  the  network  and  the  supplier.  This  section  examines  two 
additional  provisions  which  are  carrmon  to  network- supplier  contracts  for 
the  production  of  entertainment  series  and  the  effects  of  banning  than. 

The  first  provision  gives  the  network  the  exclusive  right  to  purchase 
a  series  for  a  specific  number  of  years  -  usually  five  in  current  con- 
tracts.—  This  option  clause  prevents  the  supplier  from  selling  the  series 
other  networks  during  the  period  of  the  contract  so  long  as  the  network 
continues  to  order  new  episodes  from  the  supplier.  These  clauses  also  specify 
the  prices  which  the  network  will  pay  for  series  episodes  in  subsequent  years 
but  this  is  not  the  most  important  aspect  of  the  clause,  since  prices  are 

"kic  / 

frequently  renegotiated. — - 

The  second  provision  is  spin-off  protection. - 7  The  supplier  of  a 

series  may  agree  not  to  produce  any  derivative  of  that  series  without 
the  network's  consent.  Alternatively,  the  supplier  may  premise  only  to 
negotiate  first  with  that  network  should  a  derivative  series  be  produced. 

The  analysis  of  these  provisions  is  formally  similar  to  the  preceding 
discussion  of  syndication  rights  with  similar  conclusions.  It  differs, 
however,  in  the  factors  which  determine  the  value  of  these  rights.  On  the 


V  A  description  of  present  option  contract  practices  appears  at 
pp.  186-89,  supra. 

**/  See  pp.  204-24,  supra. 

***/  A  description  of  spin-off  protections  obtained  by  networks  appears 
at  pp.  194-97,  supra. 
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one  hand,  the  value  of  syndication  rights  derives  from  the  additional 
audience  exposures  which  syndication  permits.  It  may  safely  be  assumed 
that  the  network's  revenue  from  its  schedule  is  not  affected  by  who  owns 
the  syndication  rights  so  that  syndication  revenues  are  a  net  addition 
to  the  total  revenue  generated  by  a  particular  program. 

On  the  other  hand,  the  value  of  options  and  spin-off  protection  to 
the  network  results,  in  part,  from  the  fact  that  without  these  contract 
provisions,  a  successful  series  or  a  spin-off  can  be  sold  to  a  competing 
network  which  could  impose  losses  on  the  original  network.  In  other  words, 
while  ownership  of  these  rights  may  increase  network  profits  as  discussed 
below,  a  significant  portion  of  their  value  may  lie  in  their  ability  to 
prevent  injury  to  the  network  by  barring  the  acquisition  of  very  success¬ 
ful  series  or  potentially  successful  spin-offs  by  competitors . 

A  network  will  purchase  a  new  program  series  if  the  difference  between  the 
revenue  it  generates  and  the  supplier's  reservation  price  is  greater  than 
that  for  alternative  programs.  Competition  among  suppliers  and  networks 
assures  that  the  price  paid  by  the  network  is  the  supplier's  reservation 
price  plus  the  differential  revenue  generated  as  compared  with  the  best 
alternative  program  not  shown.  If  the  program  becomes  successful,  it  will 
generate  much  more  revenue  than  originally  anticipated.  Its  differential 
revenue  will  be  correspondingly  greater  and  the  network  will  be  willing, 
if  necessary  to  continue  to  exhibit  the  program  in  the  second  year,  to  pay 
a  higher  price  equal  to  the  first  year's  price  plus  the  difference  between 
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the  revenue  anticipated  at  the  time  the  first  contract  was  negotiated 
and  the  higher  revenues  now  expected  in  the  second  year. 

For  example,  suppose  that  at  the  beginning  of  the  first  year  expected 
revenues  for  program  A  are  100,  and  the  supplier's  reservations  price  is 
50  while  for  program  B,  the  best  alternative  to  A,  the  corresponding  amounts 

are  80  and  40.  Since  program  A  generates  a  net  revenue  of  50  /T00-507 
while  B  generates  only  40  /80-40/  there  exists  a  differential  net 
revenue  of  10  and  the  network  is  willing  to  pay  up  to  60  /50+107  for 
program  A.  If  at  the  beginning  of  the  second  year  revenue  expectations 
for  program  A  are  revised  to  200  and  program  B  remains  the  best  alterna¬ 
tive,  then  A  generates  a  differential  net  revenue  of  150  and  the  network 
will  be  willing  to  pay  up  to  200  /50+150/  for  the  second  year.  However, 
if  the  network  has  acquired  an  option  covering  the  second  year,  the 
program  supplier  is  faced  with  the  choice  of  selling  the  program  to  the 
same  network,  not  producing  it  at  all,  or  purchasing  the  option  from  the 
network  and  offering  the  program  to  another  network.  Since  the  supplier 
cannot  seli  the  program  to  another  network  without  compensating  the  network 
holding  the  option,  the  latter  is  unlikely  to  pay  its  maximum  price,  namely 
200,  and,  in  principle,  it  will  pay  much  less.—  if  the  network  and  supplier 
finally  settle  on  a  price  of,  say,  150  for  the  second  year  then  the  network 
has  gained  a  total  of  50  as  a  result  of  the  option  clause.  The  value  of 
the  option  will  depend  on  the  likelihood  of  its  being  exercised,  that  is  on 


V  The  network  will  share  some  of  the  benefits  from  success  with  the  program 
supplier  to  ensure  the  continued  support  of  the  talent  inputs  and  the 
supplier.  The  network  is  also  interested  in  maintaining  the  supply  of 
new  programs  in  the  future  and  hence  must  establish  a  reputation  with 
suppliers  of  sharing  the  benefits  from  successful  programs.  These  points 
are  discussed  more  fully  below. 
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the  probability  that  a  new  program  will  be  sufficiently  successful  to 
warrant  renewing  it  for  a  second  year,  and  on  the  savings  to  the  network 
frcm  having  the  option,  50  in  the  example  presented  here. 

Having  established  the  value  of  an  option  clause,  the  analysis 
proceeds  as  in  the  case  of  syndication  rights.  Competition  among  pro¬ 
gram  suppliers  assures  that  networks  can  acquire  option  clauses  at  a 
price  no  greater  than  the  supplier's  reservation  price  plus  the  differential 
net  revenue  produced  by  the  program.  That  is,  suppliers  will  not  earn 
anything  from  granting  options  except  to  the  extent  that  different  programs 
have  different  revenue  potential  in  subsequent  years  as  perceived  at  the 
time  when  the  contract  is  initially  negotiated.  If  networks  are  prohibited 
from  acquiring  options,  however,  the  purchase  price  for  the  first  year 

will  be  reduced  by  at  least  the  value  of  the  option  to  the  network.  However, 
if  the  accruisition  of  options  is  banned,  this  may  discourage  network  partici¬ 
pation  in  the  development  process  and,  if  certain  program  development  functions 
can  be  carried  out  more  efficiently  by  the  network,  program  costs  may  rise. 

This  reduces  the  amount  to  be  divided  between  suppliers  and  networks  and  will 

likely  reduce  the  amount  obtained  by  each. 

Spin-off  protection  can  be  analyzed  in  the  same  manner.  The  posses¬ 
sion  of  the  rights  to  any  spin-off  puts  the  network  in  a  stronger  bargaining 
position  when  negotiating  contract  terms  for  that  derivative  program  and 
thus  permits  the  network  to  acquire  the  spin-off  at  a  lower  price  than 
would  otherwise  be  the  case.  Programs  which  are  thought  to  have  the 
potential  for  generating  spin-offs  and  for  which  the  network  acquires 
spin-off  rights  will  command  higher  prices  in  the  initial  negotiation  with 
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the  network  than  those  programs  thought  to  lack  such  potential.  Should 
spin-off  protection  be  banned,  the  network  would  reduce  the  price  paid 
for  such  programs  by  at  least  the  expected  value  of  the  spin-off  protection. 
Once  again,  which  programs  are  produced  and  exhibited  are  not  likely  to  change. 

C.  The  Effect  of  Uncertainty  on  Program  Prices 

1.  Riskiness 

The  previous  analysis  has  been  carried  out  on  the  assumption  that, 
at  the  time  it  orders  a  program,  the  network  can  predict  accurately  the 
audience  that  the  program  will  attract.  Clearly,  this  assumption  is 
unrealistic  for  two  reasons.  First,  just  as  an  oil  wildcatter  cannot 
be  sure  that  his  drilling  efforts  will  be  successful  and  just  as  the  head 
of  a  research  laboratory  cannot  be  certain  that  all  of  his  projects  will 
produce  useful  discoveries,  neither  can  a  network  program  executive  or 
television  producer  guarantee  that  every  program  will  be  a  "hit."  As  in 
all  non-routine  undertakings,  some  uncertainty  is  inherent  in  the  process. 
Indeed,  while  considerable  effort  is  devoted  to  the  selection  of  programs, 
everyone  knows  that  the  process  will  produce  some  "bombs . " 

The  uncertainty  described  above  is  intrinsic  to  the  activity  being 
carried  out,  but  there  is  a  second  kind  of  uncertainty  that  has  a  different 
source.  This  uncertainty  results  from  the  fact  that  it  may  be  difficult 
to  ensure  that  program  producers  and  the  resources  they  employ  are  exerting 
their  "best  efforts"  in  producing  programs.  Stated  more  concretely,  a 
network  may  not  be  certain  that  all  of  the  license  fee  paid  to  a  producer 
will  be  invested  in  the  production  of  the  program.  To  the  extent  that 
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"shirking"  occurs,  the  quality  of  a  program  may  be  affected  and,  since 
it  is  difficult  to  determine  in  advance  how  much  shirking  there  will  be, 
this  adds  an  additional  element  of  uncertainty  in  predicting  a  program's 
audience. 

These  two  sources  of  uncertainty  broadly  define  the  "risk"  involved 
in  the  production  of  network  programs.  The  implications  of  this  risk 
for  the  relationship  between  network  and  program  suppliers  are  considered 
here.  We  conclude  that,  so  long  as  networks  and  program  suppliers  are 
not  averse  to  bearing  risk,  all  of  the  conclusions  reached  before  are 
unaffected  but  that  returns  are  now  "probable"  rather  than  "certain." 

Where  suppliers  are  "risk  averse,"  however,  we  argue  that  much  of  the  risk 
of  supplying  programs  will  be  borne  by  the  networks. 

2.  A  simple  analysis  of  risk  sharing 

We  begin  by  limiting  our  discussion  to  the  uncertainty  inherent  in 
attracting  audiences.  Consider  a  program  that  costs  50  to  produce  and 
is  equally  likely  to  generate  revenues  of  100  or  40.  The  expected  profit 
of  the  program  is  thus 

.5  (100)  +  .5  (40)  -  50  =  20 

Put  another  way,  the  program  is  "expected"  to  be  profitable  since  the 
profit  when  it  is  successful  (50)  exceeds  the  loss  when  it  fails  (10) 
and  it  is  equally  likely  that  the  program  will  succeed  or  fail.  However, 
the  chances  are  even  that  the  program  will  lose  money.  Consider  three 
types  of  arrangements  for  sharing  the  risk: 
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(1)  The  supplier  is  paid  60  for  the  program  regardless 
of  the  revenue  that  it  generates. 

(2)  The  supplier  is  paid  10  less  than  the  receipts  from 
the  program.  Thus,  if  the  program  is  a  success,  it 
receives  90  while  if  it  fails,  the  supplier  gets  30. 

In  either  case,  the  remainder,  10,  is  kept  by  the 
network. 

(3)  The  supplier  receives  18  plus  sixty  percent  of  the 
revenues  the  program  generates. 

Note  that  each  of  these  arrangements  leaves  both  the  supplier  and 
the  network  with  an  expected  profit  of  10.  The  arrangements  differ,  how¬ 
ever,  with  respect  to  the  amount  of  risk  being  borne  by  the  respective 
parties.  Under  (1)  ,  the  supplier  bears  none  of  the  risk  and  is  guaranteed 
a  profit  of  10.  The  network  will  either  make  40  or  lose  20.  Under  (2)  , 
the  network  is  guaranteed  a  profit  of  10  while  the  supplier  either  makes 
40  or  loses  20.  Under  (3) ,  each  of  the  parties  bears  seme  risk.  The 
network  will  make  22  (=  40  -  18)  if  the  program  is  a  success  and  will  lose 
2  (=  16  -  18)  if  the  program  is  a  failure.  The  supplier  earns  28  (=  60  + 

18  -  50)  if  the  program  is  successful  and  loses  8  (=  24  +  18  -  50)  if  it 
*/ 

fails.—  Table  19  illustrates  these  arrangemen ts . 

If  the  network  and  supplier  are  concerned  only  with  their  expected 
returns,  they  will  be  indifferent  among  these  types  of  arrangements.  Al¬ 
though,  of  course,  they  will  not  be  indifferent  as  to  the  precise  amounts  — 
in  (3)  ,  for  example,  the  network  would  prefer  a  payment  smaller  than  18 

while  the  supplier  will  prefer  a  larger  one  —  the  form  in  which  the 

**  / 

expected  profit  is  received  is  irrelevant. — '  Thus,  if  (3)  is  in  effect 


*/  Note  that  similar  arrangements  can  be  worked  out  for  any  distribution 
of  expected  profits  between  the  parties. 

**/  The  precise  distribution  of  expected  profits  in  this  case  would  depend 
on  the  same  factors  that  affect  the  distribution  of  profits  when  there 
is  no  uncertainty.  As  noted  above,  the  primary  factor  is  the  extent 
of  competition  among  the  networks  for  programs. 
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and  a  rule  is  passed  forbidding  the  networks  from  sharing  in  a  program's 

revenues,  arrangement  (2)  will  be  adopted  and  both  parties  will  be  just 

*  / 

as  well  off  as  before.—  The  only  difference  is  that  the  network's  profit 
of  10  is  now  certain  while  the  risk  to  the  supplier  is  increased.  Where 
under  (3)  the  supplier  could  either  make  28  or  lose  8  under  (2)  it  stands 
to  earn  more,  40,  if  the  program  is  successful  and  lose  more,  20,  if  it 
fails.-  The  supplier's  expected  profit  is  still  10. 

3.  Risk  aversion 

The  situation  is  more  complex,  of  course,  if  one  or  both  of  the 
parties  is  averse  to  bearing  risk  in  the  sense  that  it  prefers  a  certain 
outcome  to  an  uncertain  one  which  offers  the  same  expected  return.  Thus, 
in  our  previous  example,  if  arrangement  (3)  is  in  effect  but  subsequently 
is  forbidden  by  regulation,  the  parties  will  negotiate  an  arrangement 
like  (2).  If  the  network  is  averse  to  risk,  it  will  be  willing  to  accept 
a  lower  return  which  is  certain  in  place  of  the  higher  expected  but  uncer¬ 
tain  return  of  arrangement  (3).  Suppose,  for  example,  that  the  network 
will  settle  for  a  profit  of  9  if  its  return  is  guaranteed.  The  supplier's 
expected  return  would  rise  to  11  in  this  case,  but  it  is  now  mere  uncertain 
than  it  was  under  (3) .  The  supplier  now  gains  41  if  the  program  is  a 
success,  but  loses  19  if  it  fails. 

It  is  thus  important  to  distinguish  between  the  distribution  of  the 
expected  profit  between  network  and  supplier  and  the  size  of  the  "premium" 
charged  for  bearing  risk.  If  both  parties  are  indifferent  toward  whether 


V  Under  either  (1)  or  (3)  the  network  "shares"  in  program  revenues  in 
the  sense  that  its  revenues  depend  upon  the  success  of  the  program. 
Only  under  an  arrangement  like  (2)  is  the  return  to  the  network 
independent  of  the  program's  performance. 
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or  not  they  bear  risk  (they  are  risk  neutral)  each  would  be  indifferent 
among  alternative  arrangements  each  of  which  generated  the  same  expected 
profits  for  each  party.  If,  instead,  there  is  an  aversion  to  risk  on 
the  part  of  one  of  the  parties  and  the  other  party  is  indifferent  to 
bearing  risk,  the  latter  will  end  up  bearing  all  of  it.  Since  the  risk 
averse  party  is  willing  to  pay  to  be  free  of  risk  while  the  party  which 
bears  the  risk  is  willing  to  do  so  without  receiving  a  higher  expected 
return,  both  parties  can  be  made  better  off  when  all  of  the  risk  is 
shifted  to  the  risk  neutral  party. 

There  is  some  reason  to  believe  that  the  networks  are  more  willing 
to  bear  the  risk  of  program  failure  than  suppliers.  If  a  network  purchases 
a  large  number  of  programs,  it  is  able  to  limit  its  risk  significantly 
in  a  way  that  a  supplier  of  a  single  program  cannot.  By  pooling  risk, 
in  the  manner  of  an  insurance  conpany,  a  network  may  be  willing  and  able 
to  guarantee  some  return  to  suppliers  even  if  there  is  considerable 
uncertainty  concerning  the  success  of  any  individual  program. 

Suppose  that  a  network  purchased  five  programs.  If  all  of  the  pro¬ 
grams  are  like  the  one  in  the  previous  example,  there  is  an  expected  profit 
of  100,  or  20  per  program.  But,  although  with  a  single  program  the  odds 
were  50-50  that  the  program  would  produce  a  loss,  the  probability  that  all 
five  programs  combined  will  shew  a  loss,  which  requires  that  all  five  fail, 
is  only  about  3  in  one  hundred—  and  this  probability  declines  as  nore 
programs  are  produced.  Thus,  the  network  could  guarantee  a  return  to  each 


V  Even  if  four  programs  fail,  the  package  of  programs  will  show  a  profit 
since  the  one  profitable  program  earns  50  while  each  of  the  four 
failures  loses  only  10.  The  calculation  of  the  probability  that  all 
five  programs  will  fail  is  based  on  the  assumption  that  the  probability 
that  any  one  program  will  succeed  is  independent  of  the  probability  that 
any  other  will  succeed. 
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supplier  even  though  there  is  a  fairly  high  probability  that  any  given 
program  will  show  a  loss. 

When  any  return  is  guaranteed  to  a  supplier,  however,  the  second 
source  of  risk  noted  above  (the  problem  of  shirking)  may  be  created. 

The  problem,  well  known  to  insurers  as  "moral  hazard,"  occurs  because 
insuring  the  supplier  against  the  risk  of  failure  reduces  its  incentive 
to  expend  resources  in  producing  the  program  and  hence  the  quality  of 
the  program  may  suffer.  Thus,  in  our  example,  a  supplier  who  is 
guaranteed  60  as  payment  for  the  program  can  increase  its  profits,  at 
least  temporarily ,  by  spending  less  than  50  in  production.  If  the  program 
fails,  the  network  may  find  it  difficult  to  ascribe  the  program's  failure 
to  the  reduced  efforts  of  the  supplier  since  even  the  expenditure  of  the 
entire  50  would  not  have  guaranteed  the  success  of  the  program. 

The  significance  of  the  network's  guarantee  on  the  supplier's  behavior 
is  difficult  to  determine.  It  is  somewhat  attenuated  by  the  fact  that  a  supplie 
may  increase  the  probability  that  the  program  will  fail  by  shaving  its 
costs.  Moreover,  to  the  extent  that  the  network  takes  into  account  past 
performance  in  purchasing  programs  a  supplier  may  choose  not  to  jeopardize 
its  prospects  for  future  sales  by  such  behavior. 

Perhaps  more  importantly,  the  network  need  not  and  does  not  leave  all 
production  decisions  to  the  supplier.  Just  as  a  fire  insurer  may  inspect 
and  require  changes  in  a  customer's  premises,  so,  too,  a  network  oversees 
and  may  require  changes  in  the  production  of  a  program.  Our  description 
of  the  program  acquisition  process  points  out  the  close  involvement  of  the 
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networks  in  program  development  and  their  exercise  of  ultimate  control 

.  .  */ 

over  script  and  casting  decisions.— 

Moreover,  it  is  not  unusual  for  a  supplier  to  attempt  to  obtain 
additional  payments  from  the  network  because  of  the  need  to  cover 
"unforseeable"  cost  overruns. — 7  To  the  extent  that  the  network  agrees 
to  pay  these  costs,  the  divergent  interests  of  the  parties  creates  the 
following  problem.  On  the  one  hand,  suppliers  may  characterize  as  un¬ 
foreseeable  costs  which  could,  or  should,  have  been  anticipated  since 
this  increases  their  profits  from  program  production.  The  network,  on 
the  other  hand,  may  characterize  costs  that  could  not  reasonably  have 
been  anticipated  as  foreseeable  in  order  to  increase  its  share  of  the 
profits. 

To  the  extent  that  suppliers  can  convince  the  networks  that  costs 

are  unforeseeable  when,  in  fact,  they  are  not,  the  effect  is  to  increase 

expenditures  on  program  production  beyond  the  point  which  would  occur  if 

both  parties  had  equal  knowledge.  Suppliers  are  willing  to  incur  such 

expenses,  even  if  the  added  value  to  the  program  is  less  than  the  added 

cost,  since  the  cost  is  borne  entirely  by  the  network  and  some  of  the 

benefits  accrue  to  the  supplier.  These  benefits  take  the  form  of  an 

increase  in  the  likelihood  that  the  program  will  be  renewed  and,  for  a 

/ 

series,  that  it  eventually  will  go  into  syndication. - '  The  effect  is 

clearly  to  reduce  the  differential  net  revenue  generated  by  a  program. 


V  See  pp.  59,  65-66,  supra. 

**/  See  pp.  206-08,  supra. 

***/  Even  without  these  factors  the  supplier  can  benefit  by  passing  on  some 
costs  which  could  reasonably  be  anticipated  but  were  unknown  to  the 
network  at  the  time  the  original  contract  had  been  negotiated. 
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On  the  other  hand,  to  the  extent  that  the  networks  are  known  to 
be  unwilling  to  cover  even  "reasonable"  cost  overruns  -  perhaps  because 
they  cannot  distinguish  them  from  "unreasonable"  ones  -  the  effect  is 
to  reduce  program  expenditures  below  the  level  which  would  occur  if  the 
network  and  the  supplier  were  equally  well  positioned  to  monitor  program 
production.  A  supplier  considering  an  additional  expenditure  which  will 
raise  the  revenue  frcm  the  program  by  a  larger  amount  nevertheless  will 
not  incur  that  expense  if  all  of  the  gains  accrue  to  the  network.  Only 
if  the  supplier  benefits  -  which  generally  means  that  the  network  agrees 
to  cover  seme  of  the  cost  -  will  such  expenditures  be  undertaken.  The 
net  effect  cannot  be  determined  easily.  Program  expenditures  may  be 
higher  or  lower  than  would  be  the  case  if  there  were  no  uncertainties 
in  production  or  if  both  parties  had  equal  monitoring  capabilities. 

The  above  analysis  points  to  two  conclusions.  First,  because  of 
the  inability  to  predict  precisely  either  revenues  or  costs,  program 
suppliers  will  seek  to  have  some  of  the  risk  borne  by  the  networks  and 
the  networks  will  accept  some  of  these  risks  because  of  their  ability  to 
spread  the  risk  of  failure  over  a  large  number  of  programs.—  Second, 
the  networks  will  be  reluctant  to  undertake  all  of  the  risk  and  thereby 
guarantee  suppliers  a  return  because  of  the  fear  that  cost  overruns  will 
occur,  or  that  the  suppliers  will  fail  to  expend  their  "best  efforts,"  or 
both.  Consequently,  the  supplier  is  likely  to  share  some  of  the  risk 
that  a  program  will  fail  and  the  networks  are  likely  to  monitor  production 
closely. 

V  This  typically  occurs  by  means  of  network  financing  of  programs,  making 
payments  before  the  revenues  of  a  program  are  obtained  and  even  before 
production  is  completed.  Financing  and  risk  bearing,  however,  might  be 
separated  with  banks  or  other  finanicial  institutions  providing  debt 
financing,  and  the  network  underwriting  all  or  part  of  the  losses. 
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4.  The  effect  of  the  financial  interest  and  syndication  rules 
on  risk  taking" 

This  section  analyzes  the  effect  of  the  imposition  of  the  financial 
interest  and  syndication  rules  where  there  is  uncertainty.  If  there  is 
no  risk  aversion,  the  effect  is  the  same  as  that  when  outcomes  are 
certain.  The  form  of  the  payments  to  suppliers  is  changed  but  not  the 
expected  amounts.  Where  suppliers  are  risk  averse,  however,  the  effect 
'is  to  increase  the  risk  they  must  bear  beyond  the  amount  they  would 
desire  to  bear  and  possibly,  to  increase  concentration  in  the  program 
industry. 

As  noted  in  the  preceding  section,  the  division  of  risk  between 
network  and  program  supplier  will  be  governed  by  the  following  factors: 

(i)  the  attitude  toward  risk  taking  of  the  two  parties,  (ii)  the  ability 
of  the  network  to  pool  and  hence  to  reduce  risk  by  acquiring  many  programs 
and  (iii)  the  necessity  of  having  the  supplier  bear  some  risk  in  order  to 
prevent  shirking.  The  division  of  risk  agreed  to  will  be  reflected  in 
the  formula  by  which  the  network  compensates  the  program  supplier. 

Prior  to  the  financial  interest  and  syndication  rules,  networks 
frequently  paid  a  fixed  license  fee  for  the  network  run  and  shared 
the  revenues  from  syndication  with  the  supplier.  As  discussed 
in  the  preceding  section  the  effect  of  the  rule  is  to  reduce  the  fixed 
license  fee  for  the  network  run  and  to  have  all  syndication  revenues  accru. 
to  the  program  supplier.  Since  these  revenues  are  uncertain,  the  effect 
of  the  rule  is  to  increase  the  share  of  risk  borne  by  the  program  producer: 
and  to  reduce  the  share  borne  by  the  network.  However,  in  the  process  of 
shifting  risk  to  the  suppliers,  the  aggregate  amount  of  risk  taking  is 
increased  since  the  risk  pooling  function  of  the  network  is  reduced. 
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To  the  extent  that  both  network  and  suppliers  are  risk  averse  and 
need  to  be  conpensated  for  taking  risks ,  the  sum  of  increased  payments 
to  program  suppliers  required  to  compensate  them  for  assuming  more  risk 
may  be  larger  than  the  reduction  in  payments  to  the  network  which  is 
possible  as  a  result  of  the  reduction  in  their  risk  taking.  Qn  average, 
suppliers  will  receive  greater  revenues  than  previously  with  those 
suppliers  having  successful  programs  receiving  much  larger  profits  and 
those  with  unsuccessful  progams  receiving  larger  losses.  But,  if  the 
assumption  is  correct  that  the  networks  are  more  efficient  bearers  of 
risk,  the  overall  cost  of  program  production  will  have  been  increased. 
Individual  program  suppliers  will  now  expect  to  earn  greater  profits, 

— *— * '  theY  will  receive  a  risk  premium  for  incurring  this  additional 
risk.  This  risk  premium  will,  however,  be  larger  than  that  which  would 
be  demanded  by  the  networks  because  of  their  ability  to  pool  risks  over 
all  programs  purchased.  As  a  result  of  this  increase  in  program  costs, 
the  amount  available  to  be  divided  between  network  and  supplier  is 
reduced.-  Because  there  is  no  indication  that  the  share  received  by 
the  suppliers  and  network  is  altered  by  the  imposition  of  these  rules, 
both  will  be  worse  off  than  before.— ^  Moreover,  there  is  no  indication 
the  allocation  of  resources  will  have  been  improved. 


__/  Note  that  there  is  no  inconsistency  between  suppliers  receiving  larger 
payments  on  average  and  their  being  made  worse  off  since  the  additional 
payments  are  accompanied  by  the  need  to  bear  larger  risks. 

fl/  If  network  paid  the  supplier  only  its  opportunity  cost,  (including 
a  risk  premium)  ,  the  supplier  will  be  no  better  off  and  the  network 
will  be  worse  off. 
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One  additional  implication  of  the  above  analysis  is  that  there  may 
be  a  tendency,  as  a  result  of  the  enactment  of  the  rule,  for  concentra¬ 
tion  to  increase  in  the  program  supply  industry.  Small  suppliers  who 
were  previously  able  to  shift  risk  to  the  network  are  unable  to  do  so 
to  the  same  extent.  As  a  result,  they  may  either  leave  the  industry, 
or  merge  with  other  suppliers  or  participate  in  ventures  jointly  with 
large  suppliers  in  order  to  facilitate  pooling  of  risks.  The  result  will 
be  for  the  size  of  the  average  supplier  to  increase  and  for  measures 
of  industry  concentration  to  rise. 

D.  Conclusions 

A  number  of  significant  conclusions  emerge  from  this  analysis.  First, 
the  returns  to  program  suppliers  and  the  resources  that  they  employ  depend 
on  the  differential  productivity  of  these  resources.  Further,  the  pro¬ 
portion  of  this  differential  productivity  captured  by  suppliers  is  likely 
to  be  greater  if  it  is  known  prior  to  the  network  agreement  to  acquire 
the  series.  Since  it  is  corrmon  practice  for  the  networks  to  acquire  option; 
to  exhibit  a  series  in  subsequent  years,  suppliers  and  program  inputs  are 
likely  to  capture  a  smaller  proportion  of  any  unexpected  revenues  that 
the  program  generates. 

Second,  if  there  is  certainty  about  the  audience  that  programs  will 
deliver,  or  if  neither  networks  nor  program  suppliers  are  averse  to 
bearing  risk,  the  effect  of  a  limitation  on  the  rights  that  networks  can 
acquire  in  programs  is  to  alter  the  form  of  payment  to  suppliers  but  not 
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their  expected  amounts .  While  suppliers  may  bear  a  larger  share  of  the 
risk  of  program  success,  there  is  no  effect  on  the  programs  produced 
and  exhibited  on  the  networks. 

Third,  if  the  ability  of  networks  to  bear  risk  exceeds  that  of 
program  suppliers  and  if  suppliers  are  averse  to  bearing  risk,  the  effect 
of  a  ban  on  network  acquisition  of  rights  that  have  uncertain  value  is 
to  raise  the  cost  of  program  production.  This  results  from  the  increase 
in  the  share  of  risk  that  program  suppliers  bear. 

Finally,  a  possible  effect  of  a  ban  on  network  acquisition  of  syndica¬ 
tion  rights  and  financial  interests  in  programs  may  be  to  discourage  the 
activities  of  small  suppliers  since  they  are  unable  to  shift  risk  to  the 
networks.  These  suppliers  may  be  unwilling  to  enter  the  industry  or  they 
may  participate  in  production  ventures  jointly  with  larger  firms. 


TWO  STUDIES  OF  TELEVISION  PROGRAM  PRICES 


The  previous  chapters  have  described  and  analyzed  the  television 
program  development,  production,  and  distribution  processes.  This 
chapter  reports  the  results  of  two  empirical  studies  of  television 

program  prices  —  one  of  the  license  fees  for  prime  time  network  series 
and  the  other  of  the  fees  paid  by  individual  broadcast  stations  for  the 
use  of  off-network  syndicated  programs.  These  analyses  have  been 
conducted  to  determine  the  extent  to  which  the  analysis  presented  above 
is  consistent  with  observed  behavior  in  the  marketplace  for  television 
programs . 

To  undertake  these  studies,  the  Network  Inquiry  Special  Staff 
gathered  a  large  quantity  of  data  from  the  networks,  from  program 
suppliers,  and  from  syndicators.  The  availability  of  these  data  to  the 
Staff  provided  a  unique  opportunity  to  examine  a  number  of  propositions 
about  the  performance  of  the  television  program  supply  industry. 

Previous  researchers  who  have  attempted  to  analyze  this  industry  have 
almost  always  been  hampered  by  their  inability  to  acquire  financial 
and  commercial  data  from  industry  participants.  To  a  considerable 
extent,  we  have  been  able  to  surmount  this  problem. 

The  two  studies,  the  results  of  which  are  reported  below,  have 
somewhat  different  purposes  and,  therefore,  take  somewhat  different 
approaches.  The  study  of  network  license  fees  has  as  its  principal 
objective  to  determine  if  license  fees,  and  program  costs,  are  adjusted 
to  reflect  the  performance  of  a  program.  The  study  of  off-network  syndi¬ 
cated  program  prices  is  principally  concerned  with  if  and  how  differences 
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in  the  extent  of  competition  within  different  television  markets  affect 
the  prices  paid  for  these  programs. 

Ap  Analysis  of  License  Fees  and  Production  Costs  for  Network  Programs 

In  our  previous  analysis  of  the  network— supplier  relationship,  we 
noted  that  the  supplier  of  a  program,  or  more  likely  the  unique  inputs 
involved  in  producing  it,  may  be  able  to  capture  some  of  the  difference 
between  the  revenues  generated  by  the  program  and  those  of  the  best 
alternative  that  the  network  chooses  not  to  exhibit.  While  both  the 
network  and  the  supplier  may  share  a  common  interest  in  having  a  program 
produced  and  exhibited,  the  division  of  the  revenues  between  them  is 
determined  by  a  bargaining  process  in  which  each  has  an  incentive  to 
capture  as  large  a  share  as  possible.  We  also  observed  that  there  is 
likely  to  be  considerable  uncertainty  about  the  size  of  the  audience 
that  a  series  will  deliver  and  that  it  may  prove  especially  difficult  to 
distinguish  among  new  series  with  respect  to  their  audience  potential. 
However,  estimates  of  the  audience  that  a  series  will  attract  are  likely 
to  improve  after  it  has  been  on  the  air  for  some  time.  We  commented  on 
the  fact  that,  while  the  three  networks  may  compete  with  one  another  for 
the  acquisition  of  new  programs  and  series  prior  to  their  appearance  on 
the  networks,  renegotiation  of  contract  terms  for  entertainment  series 

occurs  only  with  the  network  that  has  acquired  the  option  to  renew  that 

*/ 

senes.-  The  returns  to  the  supplier  and  the  programming  inputs  of  a 


V  Virtually  all  prime  time  entertainment  series  are  supplied  pursuant  to 
exclusive,  long-term  option  contracts.  See  pp.  186-89,  supra. 
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successful  series  are,  thus,  influenced  by  two  countervailing  forces. 

On  the  one  hand,  there  are  fewer  potential  buyers  of  the  series  than 
when  it  was  new.  On  the  other,  the  series  has  become  distinguished 
from  other  programs  through  its  success. 

In  this  section  we  attempt  to  examine  the  impact  of  these  two  sets 

of  forces,  and  others,  on  supplier  revenues  and  costs,  the  latter 

reflecting,  in  part,  the  returns  to  the  unique  factors  of  production 

employed  by  the  supplier.  We  do  this  by  conducting  a  statistical 

analysis  of  the  revenues  and  costs  of  a  sample  of  prime  time  entertain- 

*  / 

ment  series  exhibited  during  the  1977-78  broadcast  season.—  The  approach 
taken  and  the  results  obtained  are  reported  below. 

A.  The  Model 

Our  empirical  analysis  of  the  network-supplier  relationship  assumes 
at  the  outset  that  both  the  network  and  the  supplier  are  interested  in 
maximizing  the  total  profit  generated  by  a  series.  What  we  seek  to 
explain  is  what  share  of  a  series '  total  revenue  accrues  to  the  supplier 
and  how  that  share  may  change  during  the  life  of  the  series.  Our  measure 
of  series  "output"  (which  is  assumed  to  be  highly  correlated  with  the 
total  revenue  generated  by  the  program)  is  total  number  of  viewer- 
minutes  (A) ,  that  the  series  generates  in  one  broadcast  season.  We 
define  A  as  equal  to  the  average  ratings  of  the  series'  episodes  (SR)  , 
times  the  length,  in  minutes,  of  each  episode  (m)  ,  times  the  number  of 
episodes  shown  in  the  season  (N) . 

(1)  A  =  SR-m-N 


V  These  data  are  described  in  more  detail  below.  The  request  for  the 
data  is  contained  in  Appendix  G. 
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To  simplify  our  analysis,  the  life  of  a  series  may  be  broken  down  into 
two  stages.  The  first  occurs  prior  to  exhibition  on  the  network,  which 
we  lefer  to  as  involving  "new"  series.  The  second  stage  occurs  after 
the  initial  series  episodes  have  been  exhibited. 

1*  The  first  stage:  new  series 

Before  a  series  is  ever  exhibited,  A  is  unknown,  both  because  the 
series  ratings,  SR,  have  not  yet  been  observed,  and  because  the  number 
of  episodes,  N,  may  be  less  than  the  total  number  contracted  for  if  the 
series  is  prematurely  canceled.  At  this  stage,  both  networks  and 
producers  must  formulate  expectations  about  how  well  the  series  will 
perform.  These  expectations,  which  form  the  basis  for  negotiations 
over  the  license  fee,  and  affect  the  cost  of  producing  the  series,  will 
depend  on  the  characteristics  of  the  series,  the  quantity  and  quality 
of  the  inputs  that  are  used  to  produce  it,  and  on  the  past  performance 
of  the  producer  in  delivering  successful  series  or  other  programs.  They 
may  also  depend  on  the  scheduling  requirements  of  the  network  and  its 
rivals.  At  this  stage,  preliminary  information  about  the  program  may 
consist  of  scripts  which  have  been  written,  a  pilot,  estimates  of  pro¬ 
duction  costs,  and  other  similar  factors. 

We  cannot  observe  directly  the  audience  expectations  networks  and 
suppliers  hold.  However,  it  may  be  possible  to  infer  what  these  expecta¬ 
tions  were  prior  to  the  series'  initial  network  exhibition  if  we  are 
willing  to  make  a  number  of  assumptions .  In  particular,  we  assume  the 
availability  of  a  complete  set  of  information  describing  the  characteris- 
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*  / 

tics  of  the  series  and  its  producer-  and  that  expectations  are  formed 

rationally,  i.e. ,  that  they  contain  no  systematic  biases  —  on  average 

*  *  / 

the  actual  audience  of  a  series  is  the  same  as  the  expected  audience. 

Since  we  can  observe  both  the  actual  audience  produced  by  the  series  as 
well  as  its  characteristics,  we  can,  given  these  assumptions ,  construct 
an  es'timate  of  a  series'  expected  audience  prior  to  its  airing  on  the 
netwerk . 

Although  there  may  be  considerable  uncertainty  at  this  stage 
about  the  audience  that  a  series  will  deliver,  the  supplier  has  at 
least  three  potential  buyers.  During  this  stage,  a  program  supplier 
negotiates  only  with  the  network  to  which  it  initially  brought  the  idea 
for  the  program.  These  negotiations  continue  until  the  network  either 
accepts  or  rejects  the  program.  Nonetheless,  it  is  still  reasonable  to 
think  of  the  process  as  involving  more  than  one  network  since  although 
the  supplier  my  be  committed  to  a  single  network,  many  of  the  programming 
inputs  are  not.  Indeed,  the  negotiation  between  the  network  and  the 
supplier  at  this  stage  is  likely  to  involve  decisions  about  the  nature 
and  quantity  of  talent  to  employ  and  the  prices  to  be  paid  for  the  use  of 
these  inputs.  A  supplier  may  indicate  the  availability  of  a  "star"  but 
indicate  that  it  my  be  unable  to  deliver  the  performer  unless  the 


V  In  principle,  the  gmount  of  information  needed  to  estimate  expected 
audience  my  be  very  large  and  some  judgment  is  necessary  to  limit 
the  number  of  factors  which  are  considered. 

**/  This  assumption  is  not  as  restrictive  as  it  may  appear  at  first 

glance.  All  that  is  being  assumed  is  that  no  one  should  be  observed 
persistently  over-or  underestimating  program  audience  since  such 
systematic  errors  can  be  corrected. 
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network  agrees  to  a  license  fee  that  permits  the  supplier  to  engage  his 
services.  Since  a  program  is  an  idea  together  with  a  collection  of  inputs 
capable  of  executing  the  idea,  and  since  talent  is  not  committed  to  the 
network,  it  is  reasonable  to  regard  the  three  networks  as  competing  for 
the  "program" .  To  the  extent  that  series  can  be  distinguished  from  one 
another  at  this  stage,  therefore,  there  may  be  considerable  opportunity 
for  suppliers,  or  talent,  to  capture  the  differential  expected  productivity 
of  the  series  through  competition  among  purchasers. 

2 .  The  second  stage:  realization  of  output,  revenues  and  costs 

After  the  initial  series  episodes  have  been  exhibited  by  the  network, 
its  actual  audience,  which  can  be  larger  or  smaller  than  its  expected 
audience,  becomes  known.  This  new  information  may  alter  the  network's 
payment  to  the  series  supplier  and  the  supplier's  payment  to  the  series 
inputs.  Suppliers  of  series  which  are  successful,  in  the  sense  that  they 
produce  audiences  in  excess  of  those  produced  by  series  with  apparently 
similar  characteristics,  may  have  their  bargaining  power  enhanced  to  the 
point  where  upward  adjustments  are  mutually  agreeable.  The  network  may 
be  willing  to  pay  the  supplier  a  portion  of  the  "windfall"  to  discourage 
him  from  shirking  since  otherwise  the  investment  by  the  network  in  program 
development  may  be  threatened.  On  the  other  hand,  the  networks  may  reduce 
the  payment  to  suppliers  of  programs  that  do  not  perform  as  expected  by 
simply  canceling  the  program  before  the  end  of  the  season.  Finally,  pay¬ 
ments  to  talent  and  other  "above- the- line"  inputs  may  be  adjusted,  because 
these  inputs  also  share  in  the  risk  of  program  success  since  their  identi¬ 
fication  with  a  successful  program  enables  them  to  bargain  for  a  larger 
share  of  program  revenues.  Although  the  supplier's  option  with  the  network 
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mkes  it  impossible  to  negotiate  with  a  second  network ,  the  factors  dis¬ 
cussed  here  indicate  why  license  fees  may  still  be  revised  as  additional 

*/ 

information  about  the  performance  of  the  series  becomes  available.— 

That  is,  the  supplier  my  in  fact  share  in  the  risks  of  a  series' 

success  or  failure,  even  without  an  explicit  contingency  clause  in  the 

**  / 

initial  contract. — - 

In  sumrrary,  we  expect  the  total  receipts  of  the  supplier,  R,  and 
the  total  production  costs  it  incurs,  C,  to  be  determined  by  the  audience 

the  series  was  expected  to  generate  during  the  first  stage,  A  ,  and  by 

•  0 
any  difference  between  the  series'  actual  and  expected  audience,  (A-A  ), 

which  is  known  only  during  the  second  stage.  We  can  write  the  simplest 

version  of  this  model  as : 

(1)  R  =  Cq  +  c-^Ae  +  c2  (A-AS)  +  c^X  +  e-^ 

(2)  C  =  dQ  +  d^A6  +  d2(A-AS)  +  d3Y  +  e2 

where  X  and  Y  are  other  factors  which  influence  revenues  and  costs, 
respectively,  and  e^  and  e2  are  random  error  terms  which  capture  the 


V  An  additional  factor  which  my  cause  the  license  fee  to  change  is  that 
production  costs  my  exceed  those  anticipated  prior  to  the  negotiation 
of  the  initial  network  contract.  The  network  my,  as  a  result,  increase 
the  fee  to  at  least  partially  compensate  the  supplier  for  these  "overruns. 
This  factor  and  the  fact  that  talent  costs  my  rise  with  series  success 
requires  that  series  costs  and  revenues  be  analyzed  using  a  systems 
approach.  See  the  discussion  in  footnote  */ ,  p.  370,  infra. 

**/  Contracts  between  networks  and  suppliers  typically  call  for  an  increase 
in  the  license  fee  if  the  network  exercises  its  options  beyond  the  first 
year.  Rbreover,  the  supplier  also  faces  the  risk  that  the  series  will 
be  cancelled.  However,  we  found  no  contracts  in  which  the  increase 
in  the  license  fee  was  dependent  on  the  audience  a  program  delivered  nor 
were  there  provisions  for  adjustments  short  of  cancellation  for  series 
which  performed  below  expectations.  The  vagueness  in  these  contracts 
over  the  sharing  of  risks  may  indicate  that  the  uncertainties  about  the 
value  of  the  program  are  so  great  that  both  the  network  and  supplier 

prefer  to  postpone  the  final  bargaining  until  more  information  becomes 
available. 


-367- 


effects  of  factors  other  than  Ae,  (A-Ae)  ,  X  and  Y,  on  revenues  and  costs. 
We  expect  both  c-^  and  d|  to  be  positive,  reflecting  the  greater  revenues 
and  larger  payments  to  programming  inputs  that  are  associated  with  pro¬ 
grams  with  larger  expected  audiences.  The  coefficients  of  c ^  and  d ^  will 
depend  on  the  extent  to  which  license  fees  and  payments  to  inputs  are 
adjusted  to  reflect  the  actual  performance  of  a  series.  At  one  extreme, 
and  rrQy  be  zero,  indicating  that  the  license  fees  and  factor 

rewards  depend  entirely  on  information  available  prior  to  the  conmence- 
ment  of  the  network  run.  That  is,  license  fees  and  factor  payments  are 
not  adjusted  to  reflect  the  actual  peformance  of  the  series.  At  the 
other  extreme,  C2  and  d2  may  be  positive  and  equal  to  and  d^, 
respectively.  Here,  not  only  are  license  fees  and  factor  rewards  changed 
to  reflect  the  actual  audience  that  a  program  delivers,  but  the  payments 
for  any  unexpected  audience  are  exactly  the  same  as  for  expected  audience. 
Our  own  expectation  is  that  C2  and  d2  will  be  greater  than  zero  but  less 
than  c^  and  d^,  respectively.  While  we  expect  program  suppliers  and 
programming  inputs  to  share  in  sane  of  the  windfalls  from  unexpected 
audiences,  we  do  not  expect  them  to  the  share  to  the  same  extent  as  for 
expected  audience  since  there  is  more  competition  during  the  first  stage 
than  during  the  second. 

Equations  (1)  and  (2)  allow  revenues  and  costs  to  be  affected 
differently  by  anticipated  and  unan t i c ipated  audiences.  This  approach 
contrasts  sharply  with  previous  work  where  revenues  and  costs  were  assumed 
to  depend  upon  actual  audience  whether  anticipated  or  not.  Whether  our 
approach  is  a  superior  one  can  be  determined  by  comparing  the  results  of 
estimating  (1)  and  (2)  with  equations  (3)  and  (4)  below  where  it  is 
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V 

assumed  that  only  actual  audience  affects  revenues  and  costs.— 


(3) 

R=  a0 

+  a-jA  +  +  e 

(4) 

c  =  b0 

+  b-^A  +  b2Y  +  e 

B.  Empirical  Results 

1.  Basic  results 

In  order  to  conduct  the  analysis  discussed  above,  the  Network  Inquiry 
Special  Staff  requested  data  from  the  suppliers  of  each  of  the  99  prime 
time  program  series  exhibited  by  the  networks  during  the  1977-78  tele¬ 
vision  season.  The  supplier  was  asked  to  provide,  for  each  series,  its 
annual  revenues  from  network  exhibition  and  its  program  production 
expenses.— 7  While  compliance  with  this  request  was  universal,  some  of 
the  data  were  reported  in  a  manner  which  made  them  unusable  for  analysis. 

Still/  complete  data  were  obtained  for  61  series  and  this  sample  was  used 

***  / 

in  the  analysis  reported  below. - 

To  carry  out  our  analysis  we  first  constructed  estimates  of  the 
expected  audience  for  each  series  in  the  sample.  Expected  audience 
estimates  were  generated  from  an  equation  relating  the  actual  audience 


*/  Equations  similar  to  (3)  and  (4)  have  been  estimated  by  other  researchers , 
e.g.,  Roger  G.  Noll,  Merton  J.  Peck,  and  John  J.  McGowan,  Economic 
Aspects  of  Television  Regulation  (Washington:  The  Brookings  Institution, 
1973),  pp. 45-47. 

**/  In  addition,  we  requested  that  the  suppliers  provide  us  with  data  on 
revenues  from  sources  other  than  the  network,  and  a  "pattern  budget" 
providing  a  detailed  cost  breakdown  for  a  sample  episode.  These  data 
were  not  used  in  the  analysis  reported  here. 

***/  An  additional  problem  arose  when  discrepancies  were  found  between  the 
data  provided  by  the  suppliers  for  their  network  revenues  and  those 
reported  by  the  networks  for  the  same  series.  While  the  correlation 
between  these  two  sets  of  data  was  high,  it  was  by  no  means  perfect. 
Verification  of  the  validity  of  these  data  was  clearly  beyond  the 
resources  of  the  Inquiry. 
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of  a  series  to  a  number  of  measurable  and  observable  characteristics  of 
the  series.  Since  the  audiences  of  series  which  have  been  on  the  air  for 
some  time  will  generally  exceed  those  of  a  random  sample  of  series, 

these  estimates  were  generated  using  a  sample  of  the  35  series  which  were 

,  .  V 

m  their  first  year  of  network  exhibition  during  the  1977-78  season.  The 

program  characteristics  included  the  identity  of  the  network,  the  tine 

slot  in  prime  time  (8,  9,  or  10  p.m.,  weekend  or  weekday) ,  program  length 

(60  or  30  minutes) ,  the  market  share  of  the  supplier,  whether  the  supplier 

sells  to  more  than  one  network,  whether  the  series  was  a  "short  order" 

from  the  network,  whether  it  began  in  mid- season,  whether  it  is  produced 

on  film  or  tape,  and  whether  it  was  prematurely  canceled.  Using  this 

audience  equation  to  generate  expected  audience  figures  for  our  entire 

sample  of  61  programs  we  proceeded  to  estimate  three  versions  of  our 
**  / 

model.  The  results  are  reported  in  Tables  20  and  21. 

The  first  version,  which  is  similar  to  the  approach  of  previous 
researchers,  simply  relates  1977-78  series  revenues  and  expenses  to  the 


V  Audience  data  were  obtained  from  the  A.C.  Nielsen  Conpany  pursuant  to 
a  request  from  the  Network  Inquiry  Special  Staff. 

**/  Proceeding  in  this  manner  raises  some  technical  questions  which  are 
analyzed  more  fully  in  Appendix  A.  In  brief,  the  analysis  concludes 
that  the  statistical  properties  of  the  estimators  from  our  procedure 
are  acceptable .  recover,  estimates  of  the  standard  errors  of  the 
estimated  coefficients,  i.e.,  the  estimates  of  the  extent  to  which 
our  estimates  differ  from  the  true  values  of  the  coef f icients ,  are 
artificially  high.  To  compensate  for  this,  we  use  somewhat  less 
stringent  tests  of  significance  than  is  usual. 
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•  *  / 

series'  actual  audience.—  The  results,  which  are  similar  to  those  of 
previous  work,  are  reported  in  the  first  columns  of  each  Table.  They 
show  that  both  the  program  revenues  accruing  to  the  supplier  and  the 
program's  production  costs  increase  with  the  actual  audience  delivered 
by  the  program. 

The  second  version  attempts  to  determine  whether  the  dichotcmiza- 

tion  of  audience  into  expected  and  unexpected  components  significantly 

improves  our  ability  to  explain  revenues  and  costs.  The  results, 

reported  in  the  second  columns  of  each  of  the  Tables,  indicate  that  it 

does.  These  equations  perform  better  than  do  those  relating  revenues 

**  / 

and  costs  to  actual  audience!  The  results  indicate,  moreover,  that  the 
license  fee  paid  for  a  series  and  the  costs  incurred  to  produce  it, 
depend  more  heavily  on  the  audience  expected  before  the  series  is  exhi¬ 
bited  on  the  network  than  on  any  "unexpected"  audience  that  the  program 
actually  delivers.  While  an  additional  one  million  units  of  audience 
expected  prior  to  network  exhibitions  adds  $190,000  to  the  network  license 
fee  according  to  Table  20  equation  (2) ,  an  additional  one  million  units 


V  To  correct  for  the  possibility  that  revenues  and  costs  are  both  affected 
by  variables  not  included  in  the  model,  the  equations  were  estimated  using 
a  technique  for  seemingly  unrelated  regressions . "  This  technique  can 
improve  the  efficiency  of  estimates  when  the  error  terms  in  the  equations 
are  correlated.  Cf.  G.S.  Maddala,  Econometrics ,  (New  York:  McGraw-Hill, 
1977) ,  pp.  331-332.  In  fact,  these  correlations  were  generally  quite 
high.  The  technical  reader  may  find  it  curious  that  we  are  not  estimating 
the  revenue  and  cost  equations  via  simultaneous  equation  techniques  since 
with  profit  maximation  the  two  equations  are  linked  by  the  marginal 
revenue  -  marginal  cost  equality.  However,  as  mentioned  above  and  discusses 
in  a  previous  section  of  this  report,  the  supplier  and  network  can  be 
viewed  as  jointly  maximizing  the  total  profits  from  the  program.  Had 
we  used  data  on  total  program,  revenues,  simultaneous  equation  techniques 
would  have  been  appropriate.  However,  our  revenue  data  consists  only  of 

the  revenue  paid  by  the  network  to  the  supplier,  not  the  total  program 
revenues . 


—/  1116  F  statistic  for  the  license  fee  equation  is  20.32  and  that  for  the 

cost  equation  is  13.36  as  compared  to  a  critical  F  value  of  4.00  at  the 
95  percent  confidence  level. 
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experienced  unexpectedly  after  exhibition  adds  only  $120,000.  Thus,  while 
the  license  fee  is  adjusted  to  reflect  actual  peformance,  the  adjustment 
leaves  a  larger  proportion  of  the  "windfalls"  in  the  hands  of  the  network 
than  the  proportion  of  expected  revenues  that  it  retains.  Similar  results 
for  costs  are  shown  in  Table  21  which  indicate  that  programming  inputs 
share  in  the  proceeds  from  any  unexpected  audience  but  not  to  the  extent 
of  their  payments  for  promising  a  given  expected  audience. 

The  important  point  to  note  here  is  that,  despite  the  fact  that 
networks  acquire  options  for  exhibition  of  series  programs ,  both  license 
fees  and  program  costs  vary  with  series  performance  indicating  that  not 
all  of  series  windfalls  accrue  to  the  network.  However,  the  adjustment 
in  license  fees  and  program  "costs"  which  result  from  unexpected  audiences 
are  smaller,  per  unit  of  audience,  than  the  costs  and  payments  for 
expected  audiences. 

Finally,  we  examined  whether  our  conclusions  would  be  affected  if 
we  assumed  that  only  positive  windfalls  would  lead  to  alterations  in 
license  fees  and  program  costs,  and  here  only  for  series  that  had  been  on 
the  network  for  more  than  one  season,  and  that  programs  delivering 
unexpectedly  small  audiences  would  be  canceled.  The  variable  (A-Ae)  (POS) 

(OLD)  takes  on  the  value  of  zero  for  all  programs  in  their  first  year  on  the 
network  and  for  all  other  programs  for  which  (A-Ae)  is  negative.  For  oro- 
orams  beyond  the  first  year  and  for  which  actual  audience  exceeds  expected 
audience,  the  variable  takes  on  the  value  (A-Ae) .  The  variable  Cancel  takes  on 
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the  value  of  one  for  all  programs  cancelled  during  the  season  and  zero 
otherwise . 

The  results  obtained  for  this  specification  are  reported  in  the 
third  columns  of  Tables  20  and  21.  As  is  clearly  indicated,  our  conclu¬ 
sions  are  not  iraterially  altered:  (1)  suppliers  and  talent  both  receive 

higher  payments  if  actual  ratings  exceeds  expected  ratings;  (2)  the 

*/ 

"value"  of  unexpected  ratings  is  less  than  expected  ratings.— 


V  Ironically,  the  proposition  that  renegotiation  occurs  only  after  the  first 
year  seems  to  be  refuted  by  purely  statistically  tests.  Let  (NEW)  be  a 
durrrry  variable  which  takes  a  value  of  one  for  programs  in  their  first 
year  and  zero  otherwise,  and  let  POS  equal  one  for  programs  where  (A-Ae) 
is  positive,  and  Z  =  (A  -  A)  (NEW)  (POS)  .  Then,  adding  Z  to  the 
equations  in  column  3  of  Tables  20  and  21  produces  statistically  signifi¬ 
cant  coefficients  for  all  variables,  without  changing  the  basic  results 
reported  previously.  Moreover,  we  can  reject  the  hypothesis  that  the 
coefficient  of  Z  is  different  from  that  of  (A-Ae)  (OLD)  (POS)  at  the  .01 
level  of  significance  where  OLD  is  a  dummy  variable  for  programs  beyond  the 
first  year  of  exhibition.  The  version  in  column  3  of  the  tables  is  more 
appealing,  however,  _ insofar  as  our  analysis  of  the  renegotiation  process, 
supra,  pp.  204-24,  indicates  that  there  is  little  renegotiation  during 
the  first  year  of  exhibition. 
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Table  20 


Determinants  of  Program  License  Fees 
(Estimates  Using  Seemingly  Unrelated  Regressions) 


Explanatory 


Variables 

(1) 

(2) 

(3) 

A 

* 

.14 

(11.69) 

Ae 

* 

.19 

.18* 

(12.92) 

(10.33) 

(A-Ae) 

* 

.12 

(10.07) 

(A-A6)  (OLD)  (POS) 

.08 

(2.71) 

Cancel 

-3194 

(6.44) 

Intercept 

2444  * 
(7.64) 

1150  * 

(2.93) 

1628 

(3.69) 

R2 

.69 

.76 

.69 

Figures  in  parentheses  are  t  values.  Note  that  these  are  biased 
downward. 


*  Indicates  significance  at  the  90%  level  of  confidence  (one  tail  test) . 
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Table  21 

Determinants  of  Program  Production  Costs 
(Estimates  Using  Seemingly  Unrelated  Regressions) 


Explanatory 

Variables 

(1) 

(2) 

(3) 

A 

* 

.17 

(9.57) 

Ae 

* 

.22 

(10.19) 

* 

.22 

(8.73) 

(A-AS) 

* 

.14 

(7.80) 

(A-Ae)  (OLD)  (POS) 

* 

.06 

(1.54) 

Cancel 

* 

-3927 

(5.62) 

Intercept 

2813  * 
(6.25) 

* 

1267 

(2.19) 

1862  * 

(3.00) 

R2 

.59 

.66 

.60 

Figures  in  parentheses  are  t  values.  Note  that  these  are  biased 
downward. 


* 


Indicates  significance  at  the  90%  level  of  confidence  (one  tail  test) . 
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2.  Some  further  results 

We  also  extended  our  basic  model  to  test  whether  factors  other  than 
a  program's  anticipated  and  unanticipated  audience  affect  the  revenues  of 
program  suppliers.  The  additional  factors  considered  were  the  following: 

(a)  The  identity  of  the  purchasing  network.  If  networks  differ 

in  their  abilities  to  take  advantage  of  comp lemen t ar i t i e s  among  programs 

in  scheduling,  a  network  which  is  more  skillful  in  scheduling  may  be 

able  to  obtain  programs  at  a  lower  price.  If  a  network  incurs  a  larger 

proportion  of  development  costs  or  bears  a  larger  share  of  risk  it  may 

pay  a  lower  license  fee.  The  variables  Network  1  and  Network  2  take  on 

the  value  of  one  for  a  particular  network  and  zero  otherwise  in  order  to 

*  / 

account  for  these  possible  differences  among  networks.— 

(b)  The  identity  of  the  supplier.  Studios  or  suppliers  with 
larger  than  average  market  shares  may,  because  of  superior  bargaining 
power,  be  able  to  obtain  larger  license  fees  than  can  other  suppliers. 

The  variable  Studio  takes  on  the  value  of  one  if  the  purchaser  is  one  of 
the  seven  major  motion  picture  studios  and  zero  otherwise.  The  variable 
D  share  takes  on  the  value  of  one  if  the  market  share  of  the  purchaser 
exceeds  the  average  market  share  of  all  purchasers  in  the  sample  and  zero 
otherwise . 

Table  22  reports  the  results  of  the  test  of  these  additional 
**  / 

effects. — 7  The  results  reported  suggest  three  main  conclusions.  First, 

*/  These  designations  were  chosen  at  random  to  preserve  confidentiality. 

**/  Column  (6)  combines  all  of  the  tests  in  a  single  equation  while 

columns  (4)  and  (5)  omit  some  of  the  variables  to  determine  whether 
their  exclusion  affects  the  inferences  about  the  remaining  variables. 
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the  identity  of  the  purchasing  network  does  affect  the  price  paid  for 
programs.  For  the  sample  of  programs  analyzed,  Network  2  paid  a  signi¬ 
ficantly  lower  price  for  a  program,  other  things  equal,  than  did  either 
of  the  other  two  networks. 

Second,  suppliers  with  large  market  shares  receive  the  same 
license  fees  as  do  those  with  small  market  shares  and  studios  receive 
the  same  shares  as  do  other  program  suppliers,  other  things  equal. 

That  is,  the  size  or  the  nature  of  a  supplier  does  not  appear  to  affect 

•  •  V 

bargaining  power.— 

Third,  and  most  important,  none  of  the  basic  results  obtained 
earlier  is  affected  by  the  inclusion  of  these  additional  variables. 
Expected  audience  and  unexpected  audience  affect  license  fees  in  the 
same  manner  as  before.  License  fees  are  adjusted  to  reflect  unexpected 

audience,  but  the  magnitude  of  the  adjustment  is  smaller  than  the  payment 

**  / 

for  expected  audience . — 


V  Note  that  the  effect  of  a  larger  market  share  on  the  expected  audience 
of  a  series  has  alreadv  teen  taken  into  account  bv  the  inclusion  of 
market  share  in  the  equation  used  to  predict  audience.  Thus,  a  supplier 
with  a  large  market  share  may  receive  a  higher  license  fee  but  only 
because  its  programs  have  larger  expected  audience  and  not  because  of 
enhanced  bargaining  power. 

**/  Because  the  results  with  respect  to  program  costs  are  virtually  identi¬ 
cal  to  those  in  Table  21,  column  (3),  they  are  not  reported  here. 


Table  22:  Peterminants  of  Program  License  Fees 
(Estimates  Using  Seemingly  Unrelated  Regressions) 
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II.  Prices  of  Syndicated  Off-Network  Programs 

The  preceding  section  analyzed  the  factors  which  determine  the  prices 
paid  by  networks  for  programs.  For  network  affiliates  the  syndication 
market  is  the  principal  alternative  source  of  programs  and  it  is  the  pri¬ 
mary  source  of  programs  for  independents.  Transactions  between  syndica¬ 
tors  and  stations  can  be  analyzed  in  a  manner  which  is  similar  to  the 
network-program  supplier  relationship.  However,  an  important  difference 
between  these  markets  is  that  in  the  market  for  network  programs  there 
are  always  three  buyers,  whereas  for  syndicated  programs  some  markets 
have  only  a  single  potential  buyer  (in  the  smallest  television  markets) 
while  others  have  more  than  ten  buyers  (markets  such  as  New  York  and  Los 
Angeles) .  It  is  important,  therefore,  to  account  for  these  differences 
among  the  markets  in  which  syndicated  programs  are  sold. 

Our  analysis  of  the  market  for  network  programming  argued  that  the 
license  fee  will  lie  somewhere  between  the  supplier's  reservation  price 
and  that  price  plus  the  differential  net  revenue  produced  by  the  program. 
The  actual  price  will  be  determined  by  the  relative  bargaining  power  of 
the  network  and  supplier.  The  market  for  off-network  syndication  can  be 
analyzed  within  the  same  framework.  However,  in  this  case,  the  supplier's 
reservation  price  is  very  low  since  the  programs  have  already  been  produced 
for  the  network  run.  The  reservation  price  relevant  for  this  market  will 
approach  the  costs  of  selling  and  distributing  the  program  and  will  not  be 
related  to  program  production  costs.  For  first  run  syndicated  programs, 
the  same  proposition  applies  although,  of  course,  expected  program  revenues 
from  all  sales  must  exceed  production  costs  for  a  commitment  to  production 


to  be  made. 
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The  total  revenue  generated  by  a  program  in  a  market  will  reflect 

the  rate  charged  per  unit  of  advertising  time,  which  will,  in  turn, 

reflect  the  size  of  the  audience  the  program  will  produce,  and  the  airount 

of  advertising  time  available  on  the  program.  The  former  is  determined 

by  the  number  (and  perhaps  the  composition)  of  households  viewing  the 

program  while  the  latter  reflects  the  length  of  each  episode,  (i.e. 

whether  it  is  a  half-hour  or  hour  program) ,  the  number  of  episodes,  and 

the  number  of  times  each  episode  is  repeated,  (i.e.  the  number  of  runs) . 

In  determining  the  maximum  amount  it  is  willing  to  pay  for  a  program  a 

station  will  compare  the  contribution  that  the  program  will  make  to  its 

revenues  with  that  of  alternative  programs.  The  station  will  be  unwilling 

to  pay  more  than  the  supplier's  reservation  price  plus  the  difference  in 

net  earnings  generated  by  that  program  and  by  the  best  alternative  pro- 

*/ 

gram  not  purchased. — - 

The  actual  price  paid  will  be  determined  by  the  relative  bargaining 
power  of  the  station  and  the  syndicator.  Where  there  are  many  stations 
competing  for  programs,  the  supplier  will  be  able  to  sell  its  program  for 
the  reservation  price  plus  the  differential  net  revenue  which  the  program 
can  produce  (i.e.  the  maximum  the  station  is  willing  to  pay) .  Where  there 
are  few  potential  buyers,  the  syndicator  my  be  forced  to  accept  a  pay¬ 
ment  at  or  near  its  reservation  price.  Thus,  the  larger  the  number  of 
stations  in  the  market  (the  larger  the  number  of  buyers  competing  to 


*/  See  the  discussion,  supra,  pp.  322-27. 
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purchase  programs)  the  stronger  the  position  of  the  program  supplier  and 
the  higher  will  be  the  price  paid  for  any  program. 

Characteristics  of  the  market  other  than  the  number  of  stations  may 
also  be  important.  For  example,  since  independent  stations  demand  more 
off-network  programming  than  network  affiliates,  an  additional  indepen¬ 
dent  in  the  market  should  have  a  greater  effect  on  program  prices  than 

*  / 

an  additional  affiliate.—  Similarly,  since  network  owned  and  operated 
stations  have  higher  network  clearance  rates  than  do  affiliates,  the 
presence  of  an  0  &  0  in  a  market  may  tend  to  lower  the  prices  of  off- 
network  programs.  In  intermixed  markets  UHF  stations  draw  fewer  viewers 
than  VHF  stations  for  the  same  program,  but  all  stations  in  all-VHF  or 
all-UHF  should  draw  the  same  audiences  for  a  given  program.  Thus,  other 
things  equal  one  should  expect  that  a  program  will  command  a  lower  price 
where  there  are  both  VHF  and  UHF  stations  since  the  latter  will  provide 
less  formidable  competition  for  programs,  in  addition,  stations  which  are 
part  of  a  group,  either  the  network  owned  and  operated  stations  or  those 
of  other  large  groups,  may  be  in  a  stronger  bargaining  position  than  are 
single  stations.  As  a  result,  stations  in  these  groups  may  pay  a  lower 
price  than  other  stations. 

Finally,  since  the  costs  of  negotiation  and  distribution  are 
likely  to  be  independent  of  audience  size, the  price  paid  for  a  program 
should  increase  less  than  proportionately  with  the  number  of 


V  In  practice,  one  does  not  observe  the  presence  of  an  independent  in 
markets  with  fewer  than  three  affiliates. 
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viewer  minutes  the  program  delivers.  That  is,  the  price  paid  per  viewer 
minute  should  decrease  with  the  size  of  the  program's  audience. 

A.  The  Models 

These  hypotheses  regarding  the  determinants  of  syndicated  program 

prices  have  been  tested  using  data  on  the  prices  paid  for  off-network 

V 

programs  by  stations.—  Two  analyses,  using  slightly  different  character¬ 
izations  of  market  structure,  were  carried  out.  Both  attempted  to  explain 
the  price  paid  per  viewer  minute,  which  is  calculated  by  dividing  the 
price  paid  for  each  episode  of  the  program  by  the  product  of  the  average 
number  of  households  viewing  the  program — -  and  the  length  of  the  program, 
in  minutes. 

The  choice  of  the  price  per  viewer  minute  rather  than  the  price 
per  program  as  the  variable  to  be  explained  was  dictated  by  two  factors. 
First,  our  primary  objective  in  analyzing  the  prices  of  syndicated 
programs  was  to  determine  the  extent  to  which  competition  for  programming 
affects  license  fees.  Since  we  are  not  concerned  here  with  the  difference 
between  anticipated  and  unanticipated  audience,  in  part  because  we  believe 
that  the  previous  record  of  off-network  syndicated  programs  permits  an 


V  These  data  were  obtained  in  response  to  a  request  to  a  number  of  program 
syndicators  to  provide  information  on  their  transactions  with  television 
stations  including  price  per  episode  and  number  of  runs  licensed  for 
contracts  in  effect  during  1977.  The  request  is  presented  in  Appendix 
J .  Information  on  several  thousand  transactions  was  obtained  and  a  sample 
of  approximately  20  transactions  for  each  of  12  programs  was  selected  for 
analysis.  In  order  to  test  a  number  of  propositions  concerning  network  and 
group  owned  stations  we  attempted  to  obtain  5  transactions  for  each  of  these 
typss  of  stations  for  each  program  with  the  remaining  15  transactions  being 
drawn  completely  at  random.  An  attempt  to  analyze  the  determinants  of 
prices  for  first- run  syndicated  programs  was  abortive,  largely  because  all  of 
the  programs  in  our  sample  were  fully  or  partially  bartered. 

**/  Data  on  program  audiences  were  derived  from  various  1977  volumes  of 
American  Research  Bureau,  Syndicated  Program  Analysis. 
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accurate  assessment  of  their  performance  in  the  syndication  market,  we 

are  free  to  examine  either  the  price  of  a  program,  holding  audience 

constant,  or  the  price  per  viewer.  The  second  reason  is  primarily 

statistical.  If  we  attempted  to  explain  price  per  program  nany  of  our 

explanatory  variables  would  contain  the  program's  audience  as  a  compo- 

*  / 

nent,  creating  the  problem  of  mul ticoll inear i ty For  this  reason, 

we'  carried  out  our  analysis  entirely  in  terms  of  price  per  viewer. 

However,  the  price  per  program  can  be  obtained  simply  by  multiplying 

our  equation  by  a  program's  audience  on  any  station. 

The  determinants  of  price  per  viewer  included  in  both  equations 

are:  the  number  of  runs  licensed,  a  variable  taking  on  the  value  of  one 

if  the  number  of  runs  permitted  is  not  limited  and  zero  otherwise,  the 

size  of  the  program's  audience,  expressed  as  the  number  of  homes  viewing 

the  program  multiplied  by  the  length  of  the  program,  in  minutes,  a 

variable  indicating  whether  the  station  making  the  purchase  is  a  member 

**  / 

of  one  of  the  top  ten  groups,  or  is  network -owned — -and  a  variable  indi¬ 
cating  whether  or  not  there  is  a  network  owned  and  operated  station  in 
the  market. 

The  two  sets  of  equations  differ  in  the  way  in  which  they  characterize 
the  structure  of  the  local  television  market.  One  set  describes  the  market 
structure  by  the  following  variables: 


*/  Multicollinearity  makes  it  difficult  to  disentangle  the  separate  effectsE 
of  each  of  the  explanatory  variables. 

**/  There  were  too  few  observations  involving  purchases  by  network  owned 
stations  to  carry  out  a  meaningful  analysis  of  their  behavior  alone. 
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(i)  X1  =  1  if  there  is  no  independent  in  the  market 

=  0  otherwise 

(ii)  X2  =  1  if  there  are  three  VHF  network  affiliates,  no  VHF 

independents,  and  at  least  one  independent  UHF  station 

=  0  otherwise 

(iii)  X^  =  1  if  there  are  one  or  two  UHF  network  affiliates  and  at 

least  one  independent  UHF  station 

=  0  otherwise 

The  omitted  category  in  this  set  of  equations  are  markets  with  3 
network  VHF  affiliates  and  at  least  one  independent  VHF  station  and  those 
with  3  UHF  affiliates  and  at  least  one  independent  UHF  station.  The  other 
category,  where  there  are  one  or  two  UHF  network  affiliates  with  an  inde¬ 
pendent  VHF  station,  does  not  occur  since  VHF  stations  are  always  the  network 
affiliates  in  intermixed  markets.  The  case  of  only  one  or  two  affiliates 
with  an  independent  also  never  occurs  since  in  three  station  markets,  all 
stations  acquire  network  affiliation. 

There  are  two  basic  facets  of  this  characterization  of  market 
structure.  First,  we  identified  the  "strongest"  independent  station  in 
the  market.  Thus,  for  each  market  classification  we  determined  whether  there 
were  no  independents,  a  VHF  independent,  or  a  UHF  independent  and  no  VHF 
independent.  Second,  we  determined  whether  the  affiliates  were  all  VHF 
stations  or  all  UHF  stations  or  whether  the  affiliates  were  intermixed. 

The  basis  for  this  classification  is  that  the  strongest  independent  is 
likely  to  be  the  important  buyer  of  syndicated  programming  and  that  whether 

*  / 

it  competes  on  an  equal  basis  with  some  or  all  affiliates  is  also  significant.— 


V'  ™c  not  mpan  to  suaaest  that  competition  from  other  independents  is 
unimportant.  Indeed,  the  second  market  classification  we  use  takes 
account  of  the  number  of  independents  of  various  types.  We  believe, 
however,  that  the  classification  scheme  employed  here  is  a  useful  and 
parsimonious  way  to  classify  markets  in  order  to  analyze  the  determinants 
of  syndicated  program  prices. 
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The  second  set  of  equations  define  the  market  structure  using  the 
following  variables: 

(i)  x  =  the  number  of  independent  VHF  stations  in  the  market 

(ii)  =  the  number  of  independent  UHF  stations  in  markets  where 

there  is  an  independent  VHF  station 

=  0  in  markets  where  there  are  no  independent  VHF  stations 

(iii)  X..  =  the  number  of  independent  UHF  stations  in  markets  where 

there  are  no  independent  VHF  stations 

=  0  in  markets  where  there  are  independent  VHF  stations 

If  there  are  no  independent  stations  in  the  market,  then  all  three  variables 

*/ 

take  on  a  value  of  zero.— 

B .  Results 

Table  23  presents  the  results  of  our  analysis  of  syndicated  program 
prices  for  the  first  classification  of  markets  described  above.  Recall 
that  the  omitted  category  represents  markets  with  at  least  4  VHF  stations 
or  all-UHF  markets  with  at  least  four  stations.  The  results  indicate  clearly 
that  the  prices  paid  in  all  other  types  of  markets  are  significantly  lower 
chan  in  these  markets  when  the  audience  delivered  by  the  program  and  other 
factors  are  held  constant.  That  is,  in  markets  with  no  independents,  or 
markets  with  3  VHF  affiliates  and  only  UHF  independents,  or  markets  with 


*/  .'either  set  of  equations  distinguishes  between  markets  with  three  network 
affiliates  and  those  with  fewer  than  three  affiliates.  In  other  equations 
in  which  this  distinction  was  made  (not  reported  here)  ,  the  number  of 
affiliates  in  the  market  was  not  significant  in  explaining  variations  in 
program  costs  per  viewer  minute.  The  number  of  independent  stations 
however  was  highly  significant  reflecting  the  fact  that  independents  are 
major  purchasers  of  off-network  programs.  This  contrasts  with  network 
affiliates  whose  broadcast  schedule  is  filled  heavily  with  network  progran 
The  addition  of  a  network  affiliate  to  a  market  appears  not  to  significant 
affect  the  competition  for,  and  hence  the  price  of,  off-network  programs 
whereas  the  addition  of  an  independent  has  a  major  impact  on  the  demand  fo 
these  programs. 
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both  VHF  and  UHF  affiliates  and  only  UHF  independents —  markets  which  we  can 

characterize  as  not  having  an  independent  which  is  "technically  comparable" 

to  all  affiliates —  the  price  paid,  per  viewer  is  significantly  lower  than 

where  at  least  one  independent  is  technically  conparable.  However,  the 

differences  among  these  markets  without  a  technically  comparable  indepen- 

*  / 

dent  was  not  significant.— 

With  respect  to  the  effect  of  a  larger  number  of  viewers  delivered 

on  the  price  per  viewer  the  evidence  is  mixed.  While  two  of  the  equations 

indicate  that  the  price  per  viewer  falls  as  the  number  of  viewers  increases, 

the  other  equations  show  no  significant  relationship,  although  the  direction 

of  the  measured  effect  is  the  same. 

Third,  the  results  show  a  clear  relationship  between  the  price  per 

viewer  and  the  number  of  runs  licensed.  However,  a  variable  indicating 

that  the  number  of  runs  was  unlimited  is  significant  in  only  one  equation  although 

all  equations  suggest  that  contracts  with  an  unlimited  number  of  runs  do  have 

higher  prices  per  viewer  than  those  with  two  runs. 

Finally,  our  results  indicate  that  the  fact  that  the  purchaser  is  a 

network-owned  station  or  a  member  of  one  of  the  top  ten  non-network  groups 

**  / 

produced  a  significantly  higher  price  per  viewer. —  We  are  thus  able  to 


*/  Note  that  the  price  paid  per  program  may  actually  decline  with  an  increase 
in  the  number  of  stations  in  the  market  since  additional  stations  fragment 
the  program's  audience.  The  analysis  reported  here  is  of  the  effect  of  an 
additional  station  on  the  price  per  viewer.  For  a  similar  analysis  of 
the  effect  on  a  program's  network  license  fee  of  the  entry  of  an  additional 
network  see  the  discussion,  pp.  327-30  ,  supra. 

**/  Moreover,  prices  in  markets  with  network  owned  stations  were  also 
significantly  higher  than  in  markets  without  owned  stations. 
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reject  the  hypothesis  that  group  owners  pay  lower  prices  for  programs 

*/ 

than  do  non  group  owners.— 

The  results  presented  in  Table  24,  using  the  alternative  classifica¬ 
tion  of  markets,  produced  essentially  the  same  results.  Here,  the  omitted 
category  is  a  market  with  no  independents.  The  results  clearly  indicate 
that  the  larger  is  the  number  of  independent  VHF  stations  in  a  market,  the 
higher  is  the  price  paid  per  viewer.  The  effect  of  the  number  of  indepen¬ 
dent  UHF  stations  is  mixed,  however.  In  three  of  the  equations,  the 
number  of  UHF  stations  in  a  market  is  positively  and  significantly  related 
to  the  price  per  viewer.  In  the  other  equation,  while  the  measured 
effect  is  positive,  it  is  not  significant. 

In  these  equations,  the  number  of  viewer  minutes  is  always  negative 
and  signficant  indicating  a  lower  price  per  viewer  for  stations  with  large:: 
audiences.  This  can  be  compared  to  the  mixed  results  reported  in  Table  23: 

Third,  the  number  of  runs  is  again  significant  and  the  variable 
indicating  that  an  unlimited  number  of  runs  has  been  acquired, while  positu 
is  not  significant  in  any  equation. 


*/  We  are,  however,  left  with  the  unexpected  result  that  they  appear  to  p 
higher  prices.  One  possible  explanation  is  that  it  results  from  the 
linear  relationship  we  have  imposed  on  the  relationship  between  the  pr 
per  viewer  and  the  number  of  viewers.  If  this  relationship  is  non-lir 
and  if  group  owned  stations  tend  to  be  in  larger  markets  and  thus  comr 
larger  audiences  than  the  average  station,  a  linear  equation  will 
underestimate  the  price  per  viewer  for  these  stations  and  a  variable 
representing  group  ownership  will  show  a  positive  effect  on  price  per 
viewer.  This  may  also  explain  the  failure  of  the  number  of  viewers  fc- 
be  significant  in  two  of  the  four  equations  estimated. 
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Figures  in  parentheses  are  t  values. 

Indicates  significance  at  the  95%  level  of  confidence  (one  tail  test)  . 
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Finally,  the  previous  results  with  respect  to  purchases  by  group 
owned  stations  or  transactions  in  markets  with  network  owned  stations  are 
again  obtained.  In  both  of  these  situations  the  price  paid  per  viewer  is 
higher  than  otherwise. 

III.  Conclusions 

The  analysis  presented  in  this  chapter  confirms,  in  broad  outlines, 
the  general  "theory"  of  the  television  program  supply  process  which  has 
been  advanced  in  this  report.  Two  principal  conclusions  stand  out.  First, 
a  signficant  determinant  of  the  price  paid  for  a  television  program  is  the 
size  of  the  audience  that  it  generates  since  that  provides  an  indication 
of  a  program's  differential  productivity.  Thus,  the  same  program  will  be 
a  higher  price  when  it  commands  a  large  audience  than  when  it  obtains  a 
small  one  despite  the  fact  that  the  cost  of  providing  the  program  to  various 
markets  is  nearly  the  same.  Similarly,  popular  programs  will  receive  higher 
license  fees  than  unpopular  ones  even  if  the  costs  of  delivering  them  are 
the  same. 

While  program  prices  will  vary  with  delivered  audience  even  for  new 
network  programs,  the  relationship  is  somewhat  masked  there  because  pro¬ 
gramming  inputs  my  share  in  the  revenues  that  a  program  generates.  There 
is  thus  a  tendency  there  to  ascribe  high  program  prices  to  high  production 
"costs".  But  while  payments  to  these  factors  may  vary  with  the  popularity 
of  a  program,  the  economic  costs  of  program  production,  the  opportunity 
cost  of  these  inputs,  does  not  change.  In  the  case  of  off  network  syndi¬ 
cation,  the  point  is  made  graphically  since  no  additional  production  costs 
are  incurred  yet  popular  programs  command  higher  prices. 
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Second,  the  proportions  of  the  differential  revenues  from  a  program 
that  are  captured  by  the  various  parties  will  depend  on  the  extent  of 
competition  among  buyers  and  sellers.  Our  analysis  of  network  license 
fees  suggested  that  suppliers  will  obtain  a  larger  share  of  expected 
program  revenues  before  a  program  is  committed  to  production  for  a  specific 
network  than  the  share  it  will  obtain  of  any  "windfalls"  because,  in  the 
latter  case,  the  supplier  can  deal  only  with  the  network  holding  the  re¬ 
newal  option.  Similarly,  our  analysis  of  the  syndication  market  indicates 
that,  holding  audience  delivered  constant,  the  price  paid  for  a  program 
will  be  larger  viiere  there  is  a  strong  independent  in  the  market  than  where 
there  is  none.  Competition  for  programming  can  thus  affect  the  returns  to 
suppliers . 


ANTITRUST  PROCEEDINGS  AGAINST  THE  NETWORKS 


This  chapter  reviews  the  antitrust  suits  filed  against  each  of  the  three 
networks  by  the  Department  of  Justice,  alleging  that  each  has  engaged  in 
anti- competitive  behavior  in  the  program  supply  market.  The  discussion  explains 
both  the  government's  contentions  and  theories,  the  responses  of  the  defendants 
and  the  results  obtained  to  date  in  an  effort  to  explore  fully  the  inpact  of 
this  proceeding  on  the  questions  confronting  the  Commission. 

I.  The  Complaints 

The  Department  of  Justice  initiated  its  current  antitrust  actions 

against  the  American  Broadcasting  Companies,  Inc.  ("ABC”) ,  CBS,  Inc. 

("CBS")  ,  and  the  National  Broadcasting  Company,  Inc.  ("NBC")  by  filing 

*  / 

individual  complaints  on  December  10,  1974.—  The  unlawful  actions 
with  which  each  defendant  is  charged  are  virtually  identical  and  the 
complaints  vary  only  with  respect  to  the  identities  of  the  parties  in¬ 
volved  in  particular  incidents. 


V  The  antitrust  complaints  filed  against  the  three  networks  in  1974 
represented  the  second  round  of  this  litigation.  On  April  14,  1972, 
the  United  States  filed  complaints  against  the  networks  which  were 
virtually  identical  to  the  subsequent  complaints.  The  1972  actions 
were  dismissed  without  prejudice  when  the  government  failed  to  obey 
a  court  order  directing  it  to  index  certain  documents  and  files. 

United  States  v.  National  Broadcasting  Co. ,  65  F.R.D.  415  (C.D.  Cal. 

1974) .  The  documents  related  to  the  defendant  networks '  affirmative 
defense  that  the  actions  had  been  instituted  for  an  unconstitutional 
purpose.  The  defendants  claimed  that  the  actions  were  brought  for  the 
purpose  of  intimidating  and  inhibiting  the  networks  in  the  exercise 
of  their  first  amendment  rights  and  in  reprisal  for  the  exercise  of 
those  rights.  In  the  preliminary  stages  of  discovery,  the  court 
ordered  the  Department  of  Justice  to  identify  relevant  documents  in  the 
possession  of  the  Department  as  well  as  the  President  and  the 
Executive  Office  of  the  President.  The  Department  of  Justice  was  unable 
to  identify  documents  that  were  part  of  the  files  of  former  President 
Nixon.  The  court  concluded  that  the  actions  of  the  government  constituted 
a  "clear  violation"  of  its  discovery  order,  but  the  failure  to  comply 
did  not  prejudice  the  defendants.  As  a  result,  the  court  dismissed  the 
action  without  prejudice,  but  stated  explicitly  that  the  subsequent 
review  of  the  merits  of  the  government's  case  by  then-Attomey  General 
Saxbe  and  the  affidavit  filed  by  him  attesting  to  the  substantive  basis 
for  the  1972  complaints  foreclosed  the  defendants  from  raising  the 
asserted  misdeeds  of  the  Nixon  administration  as  a  defense  to  any  new 
actions  that  might  be  initiated.  United  States  v.  National  Broadcasting  Co., 
supra,  65  F.R.D.  at  421-22. 
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A.  Actions  Challenged 

The  complaints  charge  each  of  the  television  networks  with  viola- 

,  */ 

tions  of  Sections  1  and  2  of  the  Sherman  Act.  15  U.S.C.  §§  1,  2  (1970) .— 

Briefly  stated,  the  United  States  claims  that  each  network,  individually 

and  in  concert  with  its  owned  and  operated  stations,  its  affiliates,  and 

others,  monopolizes,  has  conspired  to  monopolize,  and  has  monopolized 

trade  and  conmerce  in  the  prime-time  entertainment  programs  exhibited  on 

its  own  network,  in  violation  of  Section  2.  The  government  subsequently 

**  / 

stated  that  "others"  refers  to  each  network's  program  suppliers.—' 

Further,  the  complaints  allege  that  each  network  has  combined  with  its 
owned  and  operated  stations,  its  affiliates,  and  others,  and  entered  into 


V  Section  1  of  the  Sherman  Act  (15  U.S.C.  §  1)  provides  in  relevant 
part: 


"Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  several  states,  or  with  foreign 
nations  is  declared  to  be  illegal.  Every  person  who 
shall  make  any  contract  or  engage  in  any  combination 
or  conspiracy  hereby  declared  to  be  illegal  shall  be 
deemed  guilty  of  a  felony _ " 

Section  2  of  the  Sherman  Act  (15  U.S.C.  §  2)  provides  in  relevant 
part: 

"Every  person  who  shall  monopolize,  or  attempt  to  monopolize, 
or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  shall  be  deemed 
guilty  of  a  felony . . . . " 

ay  See*  e.g. ,  United  States  v.  CBS,  Inc.,  Civ.  No.  74-3599-RJK  (C.D. 

Cal.),  Plaintiff's  Answers  to  Defendant's  First  Set  of  Interrogatories, 
filed  March  12,  1974,  at  p.  13,  Answer  to  Interrogatory  9(b)  (herein¬ 
after  "Answers  to  CBS ' s  First  Set  at  " ) . 
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contracts,  all  of  which  unreasonably  restrain,  trade  and  coirmerce  in 

the  prime-time  entertainment  programs  exhibited  on  its  own  network, 

*  / 

in  violation  of  Section  1.—  The  government  stated  that  "others" 
refers  to  certain  of  each  network's  program  suppliers  (but  did  not 
specify  which  ones)  and  that  the  contracts  referred  to  are  the  agree- 
ments  between  the  networks  and  those  suppliers.— 7 

In  support  of  these  basic  allegations,  each  defendant  is  charged 
with  exercising  control  over  access  to  its  network  in  furtherance  of 
its  unlawful  conduct.  Specifically,  the  complaints  allege  that  each 
network:  1)  excluded  from  network  exhibition  prime-time  television 
entertainment  programs  in  which  the  network  did  not  possess  an  owner¬ 
ship  interest;  2)  "compelled"  independent  program  suppliers  to  surrender 

proprietary  interests  in  prime-time  programs  they  produced;  3)  refused  to 
sell  air  time  to  advertisers  and  other  program  suppliers;  4)  controlled 
the  prices  paid  for  network  television  exhibition  rights  to  feature 
notion  pictures  distributed  by  theatrical  distributors  which  were  not 
controlled  by  the  network;  and  5)  obtained  "a  competitive  advantage"  over 
the  producers  and  distributors  of  both  television  programs  and  feature  films. 
The  government  also  contends  that  the  contracts  executed  between  each  net¬ 
work  and  a  theatrical  feature  film  distributor  for  exclusive  distribution 
of  most  or  all  of  the  feature  films  produced  by  the  network  constitute 
actions  taken  in  furtherance  of  the  Sections  1  and  2  violations. 

*/  The  government  also  charged  that  the  ABC  and  CBS  combinations  in 
violation  of  Sections  1  and  2  included  agreements  with  distributors 
of  theatrical  motion  pictures  for  the  distribution  of  theatricals 
produced  by  the  networks.  ABC  had  contracted  with  Cinerama,  Inc. 
for  distribution  of  ABC  films  and  CBS  had  contracted  with  National 
General  Corporation  for  exclusive  distribution  of  CBS  films. 

**/  See  e.g. ,  Answers  to  CBS's  First  Set,  at  pp.  10-11. 


-394- 


To  redress  the  damage  caused  by  the  networks  '  illegal  acts  and 
practices,  the  government  seeks  several  equitable  remedies.  The  com¬ 
plaints  ask  that  the  court  enjoin  each  network  from:  1)  obtaining  any 
interest  in  television  entertainment  programs,  including  feature  films 
not  produced  by  the  network,  except  the  right  of  first— run  network 
exhibition;  2)  syndicating  any  television  programs;  3)  exhibiting  on  a 
network  television  entertainment  programs  produced  by  any  network;  and 
4)  using  control  over  access  to  the  broadcast  time  of  the  network,  its 
owned  and  operated  stations,  and  its  affiliates  "to  foreclose  competition 
or  obtain  an  unfair  competitive  advantage  in  any  other  field. 

B.  Product  Market  Definitions 

The  product  market  definitions  advanced  by  the  government  in  this 
case  are  both  complicated  and  novel.  An  awareness  of  these  difficulties 
is  essential  to  an  understanding  of  the  course  of  the  litigation.  First, 
the  government  has  consistently  maintained  that  prime  time  entertainment 
programs  for  ABC,  CBS  and  NBC  constitute  three  separate  relevant  product 
markets .  Thus,  while  the  complaints  refer  to  programs  for  all  three 
networks  taken  together  as  the  "primary  market  for  television  entertainment 
programs,"  the  key  assertion  in  each  complaint  is  that  the  defendant  has 
monopolized  the  market  for  prime  time  entertainment  programs  on  its  own 
network.-  Whether  the  assertion  that  ABC  has  a  monopoly  on  ABC  prime 


*/  The  monopolization  allegations  concern  the  networks'  actions  as  pur- 
-  chasers  of  program  rights.  Technically,  therefore,  they  are  charged 
with  monopsonizing  the  program  supply  market.  Section  2,  however, 
does  not  distinguish  between  anti-competitive  behavior  of  buyers  and 
sellers.  Accordingly,  this  discussion  usually  uses  "monopoly "  to 
describe  the  allegations  of  the  government. 
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time  entertainment  programming  is  more  than  an  obvious  tautology  is 
fiercely  debated  by  the  Justice  Department  and  the  defendants. 

Secondly,  it  is  not  possible  to  state  succinctly  which  aspect  of 
these  sub-markets  each  network  is  accused  of  monopolizing.  Apparently, 
the  government  is  not  charging  each  network  with  monopolizing  the  pur¬ 
chase  or  sale  of  its  own  progr aiming,  for  then  the  sub-market  definitions 
would  obviously  be  tautological  only.  Every  firm  "monopolizes"  both 
the  purchase  of  products  it  buys  for  itself  and  the  sale  of  its  own  goods. 
Just  as  only  Alcoa  buys  office  furniture  for  Alcoa  executives,  so  only 
CBS  procures  prime  time  entertainment  programs  for  the  CBS  Television 
Network.  And  just  as  only  Reynolds  Metals  sells  Reynolds  Aluminum,  so 
only  ABC  distributes  ABC-produced  programs.  Occasionally,  a  monopolization 
complaint  takes  the  form  of  a  charge  that  the  defendant  monopolizes  the 
supply  of  a  product's  input.  For  example,  in  Continental  Ore  Co.  v. 

Union  Carbide  &  Carbon  Corp. ,  370  U.S.  690  (1962)  it  was  alleged  that 
defendents  had  monopolized  the  production  and  sale  of  ferro- vanadium  by 
gaining  control  of  the  supply  of  vanadium  and  vanadium  oxide,  from  which 
ferro- vanadium  is  produced .  However ,  in  the  instant  case ,  it  seems  very 
unlikely  that  the  government  could  rationally  charge  any  network  with 
monopolizing  the  supply  of  its  own  prime  time  entertainment  programming . 

None  of  the  networks  produces  more  than  a  small  amount  of  that  total  pro¬ 
gramming  and  the  remainder  is  supplied  by  firms  which  are  wholly  independent 
of  the  networks.—^  As  we  shall  see,  after  the  case  was  almost  four  years 


V  See  p.  304,  supra. 
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old,  the  trial  judge  apparently  concluded  that  the  aspect  of  the  sub¬ 
market  each  networks  is  accused  of  monopolizing  is  the  supply  of  programs 
that  have  already  been  on  the  network.  As  the  judge  explained  it,  "the 
networks  are  seen  in  the  government's  complaint  under  Section  2  as 
monopolizing  the  markets  for  'used'  ABC  or  CBS  prime  time  television 
entertainment  programs."  Slip  op.  at  13. 

Thus,  at  least  in  retrospect,  it  appears  that  the  Justice  Department 
complaints  allege,  for  example,  that  CBS  has  monopolized  the  sub-market 
of  used  CBS  prime-time  television  entertainment  programs.  Moreover,  this 
unlawful  conduct,  the  Justice  Department  urges,  has  resulted  in  substantial 
harm  not  so  much  to  other  networks,  as  to  the  firms  that  produce  programs 
for  that  network. 

C.  The  Issue  of  Primary  Jurisdiction 

Several  months  after  the  actions  originally  were  instituted  in  April, 
1972,  all  three  networks  filed  motions  to  dismiss  or  to  stay  the  suits 
based  on  the  doctrine  of  primary  jurisdiction  and  considerations  of  canity 
between  the  judiciary  and  the  Comnission.  The  networks  contended  that, 
because  of  the  Conmission' s  pervasive  regulation  of  television  broadcasting 

and,  more  specifically,  because  of  the  Commission's  promulgation  of  the 

.  .  .  .  .  *  / 
financial  interest,  syndication,  and  prime  time  access  rules  in  1970,— 

the  court  should  avoid  the  strong  likelihood  of  a  conflict  with  the 

Conmission 's  regulatory  scheme  by  staying  or  dismissing  the  antitrust  actions 


V  See  Report  and  Order,  Amendment  of  Part  73  of  the  Conmission ' s  Rules 
and  Regulations  with  Respect  to  Competition  and  Responsibility  in 

Network  Television  Broadcasting,  23  FCC  2d  282  (1970) . 
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The  networks  emphasized  that  both  the  Justice  Department's  complaints 

and  the  Canmission '  s  regulations  were  intended  to  promote  diversity  and 

competition  in  the  acquisition  and  distribution  of  television  programming 

and  that  the  relief  sought  by  the  Department  of  Justice  closely  paralleled 

*/ 

and  overlapped  the  Commission's  regulations.— 

The  court  denied  the  defendant  networks '  motions  on  the  ground  that 

it  made  no  sense  to  defer  to  the  Commission  on  the  issue  of  whether  the 

networks  had  violated  the  antitrust  laws,  arguing  that  "nothing  that  the 

F.C.C.  is  empowered  to  adjudicate  would  resolve  the  antitrust  issues  before 

the  court." —  Having  concluded  that  the  Communications  Act  of  1934  did 

***  / 

not  immunize  the  networks  from  the  allegation  at  issue, -  the  court 

reasoned  that  the  regulatory  scheme  would  be  relevant  only  if  a  violation 
were  established  and  it  became  necessary  to  determine  a  remedy. - 

D.  Sherman  Act  Claims 

We  have  outlined  earlier  the  gravamen  of  the  government's  complaints 
against  the  networks.  We  now  address  in  more  detail  the  substance  of 
those  actions  and  the  defenses  asserted. 


*/  United  States  v.  Columbia  Broadcasting  System,  Inc. ,  Civ.  No. 

72-820-WMB  (C.D.  Cal.),  Columbia  Broadcasting  System,  Inc.'s 
Memorandum  of  Points  and  Authorities  at  22,  24. 

**/  Opinion  and  Order,  filed  Oct.  29,  1973,  at  9  (footnote  omitted). 

***/  Cf.  United  States  v.  Radio  Corporation  of  America,  358  U.S.  334 
71959) . 

****/  Opinion  and  Order,  filed  Oct.  29,  1973,  at  9-10.  The  networks  sub- 

sequently  moved  to  dismiss  the  complaints  on  the  ground  that  the  then— 
recently  decided  case,  United  States  v.  National  Association  of  Securities 
Dealers,  422  U.S.  694  (1975) ,  modified  the  Court's  decision  in  United 
States  v.  Radio  Corporation  of  America,  supra,  and  impliedly  immunized 
the  network  activities  in  question  from  antitrust  challenge.  While 
acknowledging  the  importance  of  the  N.A.S.D.  decision,  the  district  court 
nonetheless  concluded  that  RCA  remained  the controlling  decision  and  denied 
the  defendants'  motions.  Opinion  and  Order,  filed  Feb.  16,  1977,  at  12-13. 
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1.  Section  two  claims 


As  noted  earlier,  the  Justice  Department  initially  alleged  that 
each  of  the  networks  has  monopolized,  combined  with  others  to  monopolize, 
and  attempted  to  monopolize  "trade  and  commerce  in  television  entertainment 
programs  on  the  CBS  /or  ABC  or  NBQ7  Television  Network  during  prime 
evening  hours"  (CBS  Complaint,  Para.  17) .  Subsequently,  the  government 
modified  its  claim  or  at  least  made  more  explicit  that  it  was  also 
charging  each  network  with  monopolizing  an  overall  (or  "primary")  market 
consisting  of  entertainment  programming  broadcast  by  all  three  networks 
during  prime  time.  These  monopolization  claims,  predicated  on  two  distinct 
product  market  definitions,  lie  at  the  core  of  the  government's  case.  See 
United  States  v.  CBS,  Inc.,  Civil  No.  74-3599,  slip.  op.  at  17  (C.D.  Cal. 
Oct.  25,  1978) . 

The  government  summarized  its  underlying  theory  of  the  case  in  its 

response  to  the  defendants'  1975  motions  for  summary  judgment: 

We  contend  that  each  network  has  strung  together 
a  nationwide  chain  of  Government-granted  monopolies 
in  the  form  of  television  stations,  much  like  a 
pool  of  patents  or  a  package  of  copyrighted  works, 
and  has  violated  Section  2  by  using  the  resultant 
monopoly  power  of  each  chain  to  control  the  competi¬ 
tion  of  other  program  suppliers  who  compete  with  the 
networks  in  the  related  but  distinct  television  enter¬ 
tainment  program  production  field.  Moore  v.  Jas.  H. 

Matthews  &  Co.,  473  F.  2d  328,  332  (9th  Cir.  1973) . 

Each  complaint  alleges  that,  by  conditioning  program 
suppliers'  network  access  upon  their  relinquishing 
ownership  interests  beyond  the  right  of  first  run 
network  exhibition,  each  network  has  exercised  its 
control  over  access  to  the  broadcasting  time  of  its 
unique  chain  illegally  to  unfairly  disadvantage  such 
suppliers  and  exclude  competition  in  the  television 
entertainment  program  production  market.  V 


*/  Memorandum  of  the  United  States  in  Opposition  to  Defendants'  Motions 
—  for  Summary  Judgment  on  the  Sherman  Act  Claims,  at  12-13.  (filed 
Jan.  19,  1976)  /hereinafter  "Opposing  Memorandum  of  the  United  States 
re:  Sherman  Act  Claims "7 
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Thus,  the  government  has  based  its  theory  on  the  argument  that  each 
network  has  used  the  market  power  acquired  in  one  market  (its  "access"  to 
its  affiliated  stations)  to  exclude  carpet it ion,  to  control  competitors, 

and  to  determine  prices  in  another  market,  the  production  of  prime-time 

•  *  / 

entertainment  programming  for  its  own  network.—  In  support  of  this 

argument,  the  government  cited  various  proprietary  rights  in  the  programs 

which  independent  producers  allegedly  were  required  to  relinquish  in  order  to 

have  their  programs  considered  for  broadcast.  The  government  charged  that 

prior  to  promulgation  of  the  financial  interest  and  syndication  rules  by 

**  / 

the  Cormission, — '  the  networks  often  extracted  the  rights  to  foreign  and 
domestic  syndication  of  entertainment  series  and  a  profit  share  in  revenues 
generated  by  syndication,  merchandising,  and  other  rights.  The  government 
also  alleges  that  the  networks  currently  use  their  monopsony  power  to 
acquire  extremely  favorable  contract  terms  from  program  suppliers,  such 
as  long  term  annual  renewal  options  at  prices  established  before  the  pilot 
for  the  series  has  been  produced;  exclusivity  protection  for  the  duration 
of  the  series'  network  inn  against  the  licensing  of  repeat  episodes  in  the 
syndication,  cable  television  or  other  markets;  and  a  prohibition  on  the 
creation  of  new  series  based  upon  characters  appearing  in  the  original 
series  ("spinoffs").  In  a  pleading  entitled  "Identification  of  the  Evidence 
in  Support  of  the  Government '  s  Contention  that  CBS  and  ABC  Have  Violated 
Sections  1  and  2  of  the  Sherman  Act," — -  the  government  argued  that  such 


*/  Cf.  United  States  v.  Griffith,  334  U.S.  100  (1948) . 
**/  47  C.F.R.  §  73. 658 ( j)  (1978). 

***/  Filed  September  12,  1977. 
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contractual  terms  were  evidence  that  each  network  used  its  monopoly  con¬ 
trol  over  access  to  its  own  network  to  monopolize  the  market  in  supplying 
entertainment  programs  to  its  network. 

It  is  equally  important  at  this  point  to  note  what  the  Justice 
Department  is  not  alleging  in  this  action.  The  government's  arguments 
have  centered  on  the  contention  that  the  networks  monopolize  the  televi¬ 
sion  network  program  production  market.  The  parties  have  debated  vigorously 
whether  the  relevant  market  for  purposes  of  these  contentions  consists  solely 
of  the  commerce  in  producing  prime-time  entertainment  programs  for  all 
three  networks  or  also  is  composed  of  three  discrete  sub-markets,  each 

V 

consisting  of  programs  produced  for  an  individual  network.—  Naturally, 
the  parties  also  have  contested  the  effect  of  the  allegedly  anti-competitive 
practices  on  the  program  supply  market.  What  the  government  has  failed  to 
urge  strongly  is  the  effect  of  these  practices  on  existing  or  potential 
networks  other  than  ABC,  CBS  and  NBC. — 7  The  Justice  Department  has 
asserted  that  the  networks  have  sought  to  abuse  their  monopoly  of  access 
to  affiliated  stations  in  order  to  restrain  trade  in  the  program  supply 
business,  but  has  not  argued  that  this  abuse  has  been  used  to  foreclose 
potential  networks  from  access  to  programs  or  otherwise  affected  the  barriers 
to  entry  confronting  new  networks.  The  government  has  consistently  charac- 


*/  Cf.  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962)  . 

**/  The  complaints  against  the  networks  do  assert  that  the  allegedly  unlaw- 
ful  practices  described  in  the  complaints  have  deprived  viewers  "of 
the  benefits  of  free  and  open  competition  in  the  broadcasting  of 
television  entertainment  programs."  ’CBS  and  ABC  Complaints,  Para.  20; 
NBC  Complaint,  Para.  19.  It  is  far  from  clear,  however,  that  the 
concern  about  "competition"  is  addressed  to  potential  entrants  into 
the  networking  business.  See  Opposing  Memorandum  of  the  United  States 
Re:  Sherman  Act  Claims  at  9. 
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terized  the  networks'  behavior  as  attempts  by  monopsonist  companies  to 
restrain  competition  among  their  sellers  and  not  as  attempts  by  three 

competitors  to  act  collusively  or  to  foreclose  the  entry  of  potential 
*/ 

competitors 

The  defendants'  response  to  the  government's  charges  has  centered 
on  two  assertions:  1)  the  evidence  prof erred  to  establish  the  defendants 
violations  of  the  antitrust  laws  actually  demonstrates  that  the  networks 
actively  compete  in  the  same  relevant  market  for  the  purchase  of  televi¬ 
sion  entertainment  programs  and,  therefore,  the  allegations  of  the 
complaints  cannot  be  sustained;  2)  the  same  evidence  similarly  establishes 

that  the  single— network  product  market  set  forth  in  the  complaints  does 

**  / 

not  exist  as  a  matter  of  law. — 

The  networks '  principal  defense  has  thus  been  to  challenge  the 
government's  definition  of  the  relevant  product  market  which  the  defendants 
are  accused  of  monopolizing  and  otherwise  restraining.  The  complaints 
rely  primarily  on  the  proposition  that  prime-time  entertainment  programs 
exhibited  by  each  network  constitute  a  distinct,  relevant  market.  The 
networks  have  contended  repeatedly  that  this  market  definition  ignores 
the  reality  of  competition  for  television  programs  and  is  therefore  too 
narrow.  They  have  argued  that  the  only  plausible  relevant  market  must 


*/  cf.  United  States  v.  Addyston  Pipe  &  Steel  Co. ,  85  F.  271  (6th  Cir. 
“  l898T7~aff'd  175  U.S.  211  (1899). 

**/  Further  Memorandum  of  ABC  and  CBS  In  Support  of  Their  Motions  to 
Dismiss,  at  7  (filed  Aug.  25,  1978) . 
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include  at  least  all  three  networks.  Moreover,  accepting  this  as  the 
properly  defined  market,  the  defendants  have  asserted  that  the  government's 
cwn  evidence  establishes  that  the  networks  actively  compete  for  the 
acquisition  of  entertainment  programming  and  that  the  similarity  of  contract 
terms  among  the  networks  is  typical  of  conpetitive  markets.  Thus,  the  networksc 
have  sought  to  have  the  coup  lain  ts  against  them  dismissed  on  the  grounds  that 
the  government's  market  definition  is  untenable  as  a  matter  of  law  and  that, 
once  the  market  is  properly  defined  as  the  acquisition  of  programming  for 
network  exhibition,  the  evidence  demonstrates  that  the  defendants  compete  with 
one  another.  These  contentions  have  been  urged  upon  the  court  by  motions  for 
surrmary  judgment  and  motions  to  dismiss,  but  have  met  with  limited  success. 

2.  Section  one  claims 

a.  Per  se  allegations.  The  government's  claims  under  Section  1  of  the 
Sherman  Act  consist  of  both  per  se  and  other  violations.  The  government's 
first  per  se  claims  are  based  on  the  assertion  that  each  network  has  engaged 
in  tying  the  purchase  of  a  first-run  broadcast  license  for  a  prime-time  enter¬ 
tainment  program  to  the  program,  supplier's  relinquishment  of  subsidiary  interes 

*/ 

in  the  program.—  In  support  of  its  allegations,  the  government  referred  to 
numerous  instances  prior  to  the  Commission's  adoption  of  the  financial 


*/  Supplemental  Memorandum  of  the  United  States  in  Opposition  to  Defendants' 
Motions  to  Dismiss  at  13-14  (filed  April  21,  1978) . 
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interest  and  syndication  rules  in  which  program  suppliers  granted  the 
networks  financial  interests  or  syndication  rights  in  programs  in  con- 
junction  with  the  first-run  exhibition  license.—  Secondly,  the  govern¬ 
ment  alleged  that  the  networks  tied  first-run  network  exhibition  to  the 
supplier's  use  of  network  production  facilities  and  of  talent  under 
contract  to  the  network. — - 

There  is  perhaps  a  morphological  analogy  between  the  government's 

■k-k-k  / 

Section  2  claims  and  its  tie-in  claims. - 7  The  Section  2  claims  are 

based  on  the  argument  that  each  network  controls  the  access  to  its 
inter-connected  stations  and  attempts  to  use  that  control  to  monopolize 
the  market  of  programs  being  supplied  for  its  prime-time  schedule.  The 
per  se  tie-in  claims  are  based  on  the  argument  that  the  defendants  possess 
"tremendous  economic  leverage  in  the  purchase"  of  first-run  licenses  from 
suppliers  which,  in  turn,  is  based  on  their  control  over  access  to 
stations,  and  the  assertion  that  this  "leverage"  is  used  to  extract 
favorable  contractual  terms  fran  suppliers. 


*/  Identification  of  the  Evidence  of  the  Government's  Contention  that 
CBS  and  ABC  Have  Violated  Sections  1  and  2  of  the  Sherman  Act, 

Att.  1  at  1-8,  Att.  2  at  1-7  (filed  Sept.  12,  1977). 

**/  Supplemental  Memorandum  of  the  United  States  in  Opposition  to 
Defendants'  Motions  to  Dismiss  at  14  (filed  April  21,  1978). 

***/  All  of  the  alleged  tie-ins  appear  more  aptly  described  as  reciprocal 
dealing  arrangements  or  reverse  tie-ins.  The  typical  tie-in  involves 
the  sale  of  two  products  to  a  buyer.  See,  e.g. ,  International  Salt 
Co.  v.  United  States,  332  U.S.  392  (1947).  In  the  instant  matters, 
the  assertion  is  that  the  networks  condition  their  sale  of  access 
to  their  inter-connected  stations  on  the  suppliers'  sale  of  subsidiary 
rights  or  purchase  of  the  use  of  network  production  facilities  or  the 
use  of  talent  under  contract  to  the  network.  See  United  States  v. 
General  Dynamics  Corp.,  258  F.  Supp.  36  (S.D.  N.Y.  1966) . 
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In  order  to  establish  a  per  se  violation  under  Section  1,  however, 
the  government  asserted  that  it  need  only  show  that  the  networks  have 
"appreciable  economic  power  over  the  tying  product  which  enables  it  to 
impose  the  tie-in  on  the  tied  product"  and  that  the  agreements  affected 
a  "not  insubstantial  amount  of  commerce  in  the  tied  product."—  It 
further  contended  that  proof  of  appreciable  economic  power  over  the 
tying  product  does  not  require  proof  of  a  relevant  market. 

The  defendants  again  centered  their  challenge  on  the  need  for  the 
government  to  establish  the  relevant  market  to  prove  a  per  se  violation. 
The  defendants  argued  that  power  over  the  tying  product  is  in  fact  power 
in  the  market  for  the  tying  product.  See  U.S.  Steel  Corp.  v.  Fortner 
Enterprises,  429  U.S.  610,  620  (1977)  (Fortner  II) ♦  In  other  words,  the 
defendants  interpreted  the  plaintiff's  theory  to  assert  that  proof  of  tie- 
in  clauses  in  contracts  with  many  program  suppliers  is  sufficient  to 
establish  "appreciable  economic  power  over  the  tying  product.  This 
position,  according  to  the  networks,  was  expressly  rejected  by  the 
Supreme  Court  in  Fortner  II.  See  id.  at  620  and  n.  3.  Thus,  the  govern¬ 
ment  must  establish  that  CBS  and  ABC  have  the  power  to  raise  prices  and 
to  impose  burdensome  terms  within  the  market  for  the  tying  product  that 
could  not  be  exacted  in  a  competitive  market.  See  id. 


*/  Supplemental  Memorandum  of  the  United  States  in  Opposition  to 
Defendants'  Motions  to  Dismiss,  at  13  (filed  April  21,  1978). 

**/  Id.  at  14. 
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The  district  court,  however,  adopted  the  government's  position. 

In  its  June  20,  1978  order,  it  held  that  the  per  se  Section  1  tie-in 
claims  did  not  require  an  analysis  of  the  relevant  market  "because  the 
nature  of  the  restraint  is  the  focus  of  the  inquiry . "  The  order  is  so 
cryptic,  however,  that  it  is  quite  difficult  to  determine  what  proof  will 
be  required  to  establish  a  violation.  Fortner  II  seems  to  hold  quite 
clearly  that  the  sinple  existence  of  the  tie-in  clauses  is  insufficient. 
Nonetheless,  the  district  court  did  not  elaborate  on  the  government's 
burden  in  this  case. 

b.  Non-per  se  allegations.  With  respect  to  the  remaining,  non-per  se, 
Section  1  counts,  the  government  has  alleged  first  that  each  network  has 
violated  Section  1  by  entering  into  a  variety  of  combinations  with  others, 
principally  the  network's  owned  and  affiliated  stations,  for  the  purpose 
of  excluding  competitors  from,  the  prime  time  program  supply  market  and  with 
the  effect  of  unreasonably  restraining  trade  in  that  narket.  In  effect,  the 
government  is  contending  that  each  network,  acting  on  behalf  of  and  in  concert 
with  its  interconnected  stations,  has  excluded  prime  time  program  suppliers 
from  those  stations  as  reflected  by  such  facts  as  the  dramatic  decline  in 
advertiser^supplied  programs  and  the  extremely  high  percentage  of  network 
prime  time  programs  cleared  by  the  stations.  Secondly,  the  government 
alleges  that  each  network's  contracts  with  prime  time  program  suppliers 
unreasonably  restrain  trade,  by  granting  the  network  substantial  subsidiary 
interests  in  independently  produced  programs,  and  therefore  violate  Section  1. 
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E.  Summary 

Irrespective  of  the  precise  merits  of  the  various  Section  1  counts, 

it  is  clear  that  the  key  to  the  government's  case  lies  with  its  assertion 

that  each  network  has  violated  Section  2  by  overreaching  independent 

program  producers.  The  government  has  emphasized  its  claim  that  similar 

predatory  purposes  under ly  the  various  network  violations  of  Section  1. 

See  Supplemental  Memorandum  of  the  United  States  in  Opposition  to  Defendants' 

Motion  to  Dismiss,  at  8-11.  The  government's  pleadings  and  briefs  in  these 

cases  return  again  and  again  to  this  central  thesis  of  its  complaints: 

.  .  .  CBS  /ABC/  has  combined  to  monopolize,  attempted 
to  monopolize  and  monopolized  the  . . .  market  . . .  consisting 
of  the  television  entertainment  programs  exhibited  on  the 

CBS  /ABC/  Television  Network  dur ing_pr ime  evening  hours  _ _ 

Plaintiff  has  charged  that  CBS  /ABC/  has  achieved  the  market 
power  necessary  to  monopolize  this  market  by  controlling 
the  programming  broadcast  by  its  200  affiliated  television 
stations,  /footnote  omitted/  Because  CBS  /ABC/  controls 
access  to  these  stations,  virtually  the  only  way  for  a 
program  producer  to  reach  them  is  by  agreeing  to  use  the 
CBS  /ABC/  Television  Network.  It  is  CBS's  /ABC's/  use  of 
this  enormous  market  pcwer  to  disadvantage  independent 
producers  that  has  violated  Section  2  of  the  Sherman  Act  in 
the  above-described  market,  /footnote  emitted/  Moreover, 
plaintiff  has  charged,  and  identified  evidence  to  shew,  that 
CBS  /ABC/  has  used  its  monopoly  power  illegally  in  other 
related  markets,  such  as  foreign  and  domestic  syndication, 
merchandising,  music  and  literary  publishing,  talent, 
television  production  facilities,  and  pay  cable.*/ 


V  Memorandum  of  the  United  States  in  Response  to  CBS's  Motion  to 
Dismiss,  at  3-4  (filed  Feb.  17,  1978) . 
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II.  Proceedings  to  Date 

All  three  networks  moved  for  summary  judgment  in  November,  1975 

on  the  grounds  that  the  government's  definition  of  the  relevant  market 

was  fatally  flawed  and  that  the  evidence  before  the  court  failed  to 

demonstrate  that  the  networks  engaged  in  any  practice  which  restrained 

trade  unlawfully.  NBC's  motion  was  superseded  by  its  subsequently 

entering  into  a  consent  decree  with  the  government.  (That  decree  is 

described  in  Section  III,  below.)  After  notice  of  the  consent  decree 

was  given  and  before  it  became  final,  the  judge  denied  the  motions  of 

the  two  remaining  defendants  on  the  ground  that  genuine  issues  of 

*/ 

material  fact  existed.— 

Subsequently,  the  court  ordered  the  government  to  set  forth  with 
specificity  the  claims  it  would  seek  to  establish  at  trial  and  the 
evidence  it  would  offer  in  support  of  its  claims. —  The  plaintiff, 
thereafter,  identified  in  detail  the  evidence  it  intended  to  introduce 

•kkk  / 

at  trial  to  prove  the  allegations  of  the  complaint. -  In  February, 

1978,  CBS  filed  a  motion  to  dismiss  the  complaint  based  on  grounds  very 

similar  to  those  urged  in  support  of  the  earlier  sunmary  judgment  motion. - - 

Simply  stated,  CBS  contended  that  it  was  "entitled  to  dismissal  of  the 
Complaint  as  a  matter  of  law  because  plaintiff  will  not  offer  any  evidence 


*/  Order  (filed  Feb.  9,  1977) . 

**/  Order  (filed  June  21,  1977) . 

***/  Plaintiff's  Identification  of  Evidence  (filed  Sept.  12,  1977). 
****/  ABC  joined  in  this  motion  shortly  after  it  was  filed. 
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tending  to  establish  that  the  market  alleged  in  the  Gmplaint  (or  any 
other  market)  is  a  relevant  product  market  under  Sections  1  and  2  of 

•k-k  / 

the  Sherman  Act. . . " — 7 

At  a  hearing  in  March,  1978  on  the  defendants'  motion,  the  court 
requested  the  parties  to  submit  supplementary  memoranda  on  the  issues 
of:  1)  whether  proof  of  a  relevant  market  is  an  essential  element  of  an 

action  brought  under  Sections  1  and  2  of  the  Sherman  Act?  and  2)  whether 
the  plaintiff  in  its  submissions  had  failed  to  establish  the  relevant 

market.  In  its  brief  in  response  to  the  court's  order,  the  Justice 
Department  for  the  first  time  discussed  in  detail  its  assertion  that 
prime-time  entertainment  programs  produced  for  all  three  networks  is 
the  primary  product  market  and  that  each  network '  s  individual  programs 

k-k  / 

constitute  a  relevant  submarket. — 7 

On  June  20,  1978,  the  court  issued  a  memorandum  opinion  holding 
that  proof  of  relevant  product  market  is  not  essential  either  to  an 
action  alleging  an  attempt  or  a  combination  to  monopolize  under  Section  2 
or  to  one  alleging  a  per  se  violation  under  Section  1.  Accordingly,  the 
court  denied  the  defendants'  motion  to  dismiss  those  counts  in  the 
complaints .  With  respect  to  the  remaining  counts,  the  court  ordered 
the  plaintiff  to  file  another  memorandum  defining  the  relevant  market 
for  purposes  of  the  monopolization  and  non-per  se  Section  1  violations 


*/  Memarandum  of  CBS  in  Support  of  its  Motion  to  Dismiss  (filed  Feb.  1, 
1978) . 

**/  Supplemental  Memorandum  of  the  United  States  in  Opposition  to 
Defendants'  Motion  to  Dismiss,  at  33-44  (filed  April  21,  1978). 
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alleged  and  setting  forth  in  detail  the  evidence  it  would  offer  at 

*/ 

trial  in  support  of  its  definition  of  the  relevant  market.— 

Finally,  on  October  25,  1978,  the  court  issued  its  opinion  granting 

in  part  and  denying  in  part  the  defendants'  motions  to  dismiss.  The 

court  dismissed  the  counts  based  on  the  networks'  alleged  monopolization 

of  the  primary  market,  but  denied  the  remaining  parts  of  the  motions  to 

dismiss.  With  respect  to  the  claim  of  monopolization  of  the  primary 

market,  the  court  noted  that  the  government  had  not  alleged,  and  had 

expressly  disclaimed  at  oral  argument,  any  theory  of  liability  based 

on  collusive  behavior  or  shared  monopoly  among  the  networks. —  Since 

the  uncontested  facts  established  that  each  network  controlled  no  more 

than  33  percent  of  the  primary  market  of  prime  time  entertainment  network 

programs,  the  court  held  that  it  was  necessary  for  the  government  to 

demonstrate  the  presence  of  "special"  factors  that  reflect  the  essential 

element  of  the  networks'  monopoly  power  in  the  relevant  market,  citing 

United  States  v.  Grinnel  Corp. ,  384  U.S.  563,  570-71  (1966) .  The  court 

***  / 

held  that  the  government  failed  to  sustain  this  burden. - 7  With  respect 

to  the  monopolization  of  the  submarkets  composed  of  each  network's  own 
prime  time  programs,  the  court  reached  a  different  conclusion. 


*/  Mem.  Opinion  and  Order,  filed  June  20,  1978. 

**/  Slip  Op.  at  4,  11. 

***/  slip  Op.  at  8.  In  dismissing  this  count,  the  court  observe^: 

"The  government,  in  papers  filed  with  this  Court  and  in 
oral  argument,  has  been  incapable  of  so  much  as  articulating 
these  'special'  features...  The  government  has,  in  fact, 
been  obscure  to  the  point  of  evasion  with  respect  to  each 
individual  defendant's  Section  2  liability  in  the  primary 
market."  Id.  at  5,  7. 
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Usually,  litigation  of  submarket  issues  centers  around  whether 

a  particular,  discrete  type  of  product  which  is  part  of  a  broader 

product  market  is  nevertheless  a  sufficiently  distinct  iten  to  consti- 

tute  a  relevant  product  market  for  anti-trust  purposes.—  In  the  network 

cases,  however,  the  court  adopted  a  slightly  different  analysis.  In 

dismissing  the  alleged  monopolization  of  the  primary  market,  the  court 

found  that  the  networks  do  compete  with  each  other  for  televison 

programs.  Once  a  network  has  acquired  a  program,  however,  the  court 

reasoned  that  "the  contracts  and  the  market  power  of  the  networks 

create  the  very  submarkets  the  government  complains  of . . . " — '  In  other 

words,  the  very  same  product  can  be  found  to  be  in  a  competitive  market 

***  / 

at  one  time  and  in  a  monopolized  market  at  another  time. - -  Thus,  the 

relevant  submarkets  consist  not  of  a  product  distinct  from  the  general 
class  of  products  composing  the  primary  market,  but  rather  of  the  very 
products  composing  the  latter  market  at  a  later  time  in  their  development. 
Viewed  frcm  this  perspective,  the  court  concluded,  each  network's  prime¬ 
time  programs  can  be  said  to  constitute  a  relevant  submarket  for  purposes 
of  the  antitrust  laws  and,  accordingly,  may  be  monopolized. 


*/  Cf.  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962)  (product 
market  of  shoes  and  submarkets  of  men's,  women's  and  children's 
shoes) . 

**/  Id.  at  12. 

***/  The  court  cited  three  cases  in  support  of  this  proposition: 

United  States  v.  General  Motors,  121  F.  2d  376  (7th  Cir.  1941)  ; 

United  States  v.  Aluminum  Co.  of  America,  148  F.  2d  416  (2d  Cir.  1945) ; 
William  Goldman  Theatres  v.  Loew's,  150  F.  2d  738  (3d  Cir.  1945)  . 
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The  judge  set  forth  an  analogy  to  explain  this  novel  theory. 

"To  be  sure,  automobile  manufacturers  compete  with 
one  another  to  sell  ' new  cars ' .  That  market  is ,  as 
they  say,  competitive.  However,  if  General  Motors 
required  every  purchaser  of  a  'new'  automobile  to  resell 
that  car  to  OH  at  a  specified  price  at  a  specified  time, 
it  might  logically  be  said  that  GM  is  attempting  to 
monopolize  the  market  for  'used'  GM  automobiles.  Similarly, 
the  networks  are  seen  in  the  government  complaint  under 
Section  2  as  monopolizing  the  markets  for  'used'  ABC  or 
CBS  prime  time  television  entertainment  programs . " 

Slip  Op.  at  13. 

The  networks  had  offered  a  different  analogy,  which  the  judge  rejected. 

CBS  and  ABC  had  argued  that  the  existence  of  a  primary  market  in  all 
network  prime-time  entertainment  programs  precludes  a  finding  that  a 
submarket  exists  similtaneously  in  each  network's  share  of  the  programs. 

The  court  reasoned,  however,  that  first-run  prime-time  programs  comprise 
a  different  market  from,  for  example,  the  repeat  exhibitions  of  those 
programs.  Cf.  United  States  v.  Aluminum  Co.  of  America,  148  F.  2d  416 
(2d  Cir.  1945) . 

The  court's  discussion  of  the  theory  of  the  case,  and  its  reference 
to  "used  programs,"  is  sufficiently  cryptic  that  at  least  two  constructions 
are  possible,  although  one  is  decidedly  more  plausible.  On  the  one  hand, 
it  is  possible  that  the  court  understands  the  complaint  to  exhibit  a  valid 
concern  about  the  networks  controlling  the  subsequent  uses  of  series  episodes 
for  which  they  have  acquired  first- run  exhibition  rights.  This  focuses  the 
question  on  whether  the  networks  have  monopolized  the  syndication  market, 
the  most  important  market  for  network  reruns  and  the  major  source  of  competi¬ 
tion  for  the  networks'  program  offerings.  Upon  this  reading,  the  argument 
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errb raced  by  the  court/  is  that  the  cumulative  effect  of  the  challenged 
contractual  protections  enables  each  network  to  restrain  competition  in 
the  markets  most  likely  to  compete  with  the  networks .  The  problem  with 
this  argument/  and  the  reason  this  is  the  less  likely  interpretation  of 
the  court's  theory,  is  that  the  syndication  market  cannot  plausibly  be  held 
to  consist  of  three  discrete  submarkets,  each  made  up  of  the  programs  initial¬ 
ly  exhibited  on  one  network.  Indeed,  this  theory  takes  us  back  to  the  same 
assertion,  already  dismissed  by  the  court,  that  a  company  with  at  most  a  33 
percent  share  of  the  market  can  be  held  liable  as  a  monopolist.  In  short, 
even  if  the  challenged  contractual  practices  do  harm  the  syndication  market, 
there  is  simply  no  basis  to  argue  that  CBS  entertainment  programs  are  a 
relevant  submarket  of  the  overall  syndication  market.  Within  the  syndication 
market,  programs  formerly  on  the  ABC,  CBS,  and  NBC  markets  are  indistinguish¬ 
able  from  each  other. 

The  more  plausible  interpretation  of  the  court's  analysis  is  that  the 
court  treats  as  the  primary  product  market  the  rights  for  the  preliminary 
development  and  initial  year's  episodes  of  a  series.  The  allegedly  illegal 
activities  of  the  networks  do  not  occur  in  the  primary  market,  where  they 
concededly  compete,  but  rather  in  other  product  markets  into  which  time  series 
passes  in  the  course  of  its  existence.  The  effect  of  the  various  restrictive 
contractual  provisions  is  to  foreclose  competition  for  the  rights  to  future 
first- run  episodes,  repeat  exhibitions,  and  derivative  works  (spinoffs)  of 
established  series  still  on  the  network.  All  of  these  potential  uses  con¬ 
stitute  the  "'downstream'  activities"  mentioned  by  the  court.  One- of  the 
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ironic  consequences  of  this  analysis  is  that  new  episodes  of  series  on  the 
air  for  one  season  are  treated  as  "used"  episodes.  Moreover,  these  pro¬ 
visions  necessarily  tie  each  program  to  a  particular  network.  Although  all 
of  the  programs  licensed  to  a  network  may  constitute  a  relevant  market,  it 
makes  little  sense  to  urge  that  the  restrictions  imposed  by  CBS  restrain 
competition  for  the  rights  to  an  ABC  program.  To  use  the  analogy  of  the 
court,  we  are  not  simply  concerned  about  a  restriction  on  the  resale  of  the 

automobile,  but  also  other  "downstream"  restrictions  such  as  a  prohibition 

*/  . 

against  renting  the  car  to  other  users.—  Under  this  interpretation  of  the 
court's  opinion,  the  government's  case  rests  not  upon  a  theory  that  competition 
between  networks  and  syndicators  has  been  monopolized  but  that  competition 
aimong  networks  and  other  potential  purchasers  for  certain  rights  in  network 
programs  has  been  restrained. 

Reduced  to  its  essentials,  this  construction  of  the  court's  reasoning 
asserts  that  each  network  program  is  part  of  several  product  markets  each 
consisting  of  different  rights  in  the  program  idea  which  may  be  acquired.  To 
the  extent  that  each  network  acts  to  prevent  the  release  of  each  program  on 
its  network  in  these  various  markets  by  appropriating  the  rights  or  restric¬ 
tions  to  itself,  the  relevant  product  market  for  purposes  of  the  Section  2 
claims  is  each  network's  programs.  On  this  interpretation,  the  court  has 
concluded  that  the  government  may  permissibly  assert  that  a  separate  product 

*/  Cf.  United  States  v.  Arnold,  Schwinn  &  Co. ,  388  U.S.  365  (1967)  overruled  in 
~  Continental  TV  v.  GTE  Sylvarua 433  U.S.  36  (1977) . 
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market  exists  for  each  year's  episodes  in  an  on-going  series  exhibited  on 
each  network,  that  competition  for  the  first  year's  episodes  together  with 
option  rights  can  be  divorced  from  competition  for  subsequent  years' 
episodes,  and  that  the  networks'  failure  to  release  each  series  each  year 
for  another  round  of  competitive  bidding  creates  discrete,  monopolized 
submarkets  consisting  (apparently)  of  each  network's  entertainment  series 
that  have  been  on  the  network  schedule  for  the  same  number  of  years. 

In  ruling  on  the  counts  alleging  violations  of  Section  1,  other  than 
the  per  se  counts  noted  above,  the  court  concluded,  without  any  elaboration, 
that  the  government  had  made  a  sufficient  evidentiary  showing  both  with  respec- 
to  the  primary,  three-network  market  and  the  single-network  submarkets,  to 
warrant  denial  of  the  defendants'  motions.  Thus,  at  the  conclusion  of  the 
long  series  of  pre-trial  motions  and  pleadings,  the  government's  case  against 
each  defendant  consisted  of  several  counts  alleging  attempts  and  combinations 
to  monopolize  the  primary  market  and  each  network's  submarket,  monopolization 
of  each  network '  s  submarket ,  and  both  per  se  and  rule  of  reason  violations  of 
Section  1  of  the  Sherman  Act.  The  only  counts  dismissed  were  those  alleging 
monopolization  of  the  primary  market. 

On  May  8,  1980  the  government  and  CBS  filed  a  stipulation  providing  for 
the  entry  of  a  consent  judgment  in  settlement  of  the  action  against  CBS.  The 
proposed  consent  decree,  which  cannot  become  final  until  the  expiration  of  a 
period  for  public  comment  and  the  subsequent  assent  of  the  court,  is  largely 
a  verbatim  restatement  of  the  NBC  decree,  which  has  become  final.  Our  remain¬ 
ing  discussion  of  the  antitrust  suit  dwells  most  heavily  on  the  NBC  decree, 
because  that  document  constitutes  a  final  judgment.  The  analysis  refers  to 
the  proposed  CBS  decree  only  in  those  few  instances  where  the  proposed  judgmer 
materially  varies  from  the  NBC  decree. 
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III.  NBC  Consent  Decree 

We  have  described  earlier  the  relief  sought  by  the  government  in 
these  cases.  In  considering  the  usefulness  of  antitrust  law  as  a  tool 
for  regulating  the  broadcast  industry ,  it  is  instructive  to  examine 
the  NBC  consent  decree  in  some  detail.  The  decree  is  helpful  both  in 
order  to  understand  the  type  of  relief  the  Justice  Department  finds 
appropriate  in  these  cases  and  also  in  light  of  the  proposed  CBS  decree  as  a 
strong  indication  of  the  remedy  the  court  may  impose  if ,  after  trial ,  ABC  is 

found  liable. 

On  November  17,  1976,  during  the  pendency  of  the  networks'  motions 
for  summary  judgment,  the  government  and  NBC  filed  a  stipulation  pro¬ 
viding  for  the  entry  of  a  consent  judgement  in  settlement  of  the  action 
against  NBC  (Civ.  No.  74-3601-RJK)  .  Approximately  one  year  later,  the 
proposed  consent  decree,  as  modified,  was  entered  by  the  District 
Court.  United  States  v.  National  Broadcasting  Co. ,  449  F.  Supp.  1127 
(C.D.  Cal.  1978) The  following  is  a  review  of  the  terms  of  the  decree 

as  entered. 

A.  Overview 

In  general,  the  consent  decree  enjoins  NBC  from  obtaining  certain 
financial  interests  in  independently  produced  programs,  limits  the 
number  of  hours  of  NBC-produced  programming,  and  regulates  both  the 
timing  of  negotiations  between  NBC  and  independent  program  suppliers 
and  the  terms  of  agreements  between  than.  More  specifically ,  the  decree 

*/  Aff'dmem. ,  No.  77-3381  (9th  Cir.  Apr.  12,  1978);  cert,  denied,  sub 
nom. ,  CBS  v.  U.S.  District  Court  for  Central  District  of  Calif.,  48 
UTS.  L.W.  3186  (Oct.  1,  1979) . 
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in corporates  the  financial  interest  and  syndication  rules,  promulgated 
by  the  Commission  in  19  70— ^  and  strictly  limits  other  rights  in  a 
program  NBC  may  acquire  in  addition  to  exclusive  network  exhibition 
and  the  process  by  which  such  rights  may  be  obtained.  Sections  IV (A)  , 

(B)  ,  Section  VI  (E)  -  (H)  .— 7 

Most  of  the  provisions  are  effective  only  for  a  limited  number  of 
years.  Many  are  not  to  take  effect  until  "similar  injunctive  relief 
is  obtained  against  CBS  and  ABC  in  final  judgements  in  the  cases  pending 
against  them.^^  If  a  final  judgment  is  entered  in  either  the  ABC  or 
CBS  case  which  either  dismisses  the  case  or  orders  injunctions  "different 
in  terms  or  provisions"  from  the  consent  decree,  then  NBC  is  entitled  to 
judicial  relief  from  any  provision  of  the  consent  decree  "as  may  be 
necessary  to  prevent  NBC  from  being  placed  at  a  competitive  disadvantage 

with  respect  to  CBS  or  ABC". -  While  all  the  provisions  of  the  decree 

apply  to  prime  time  entertainment  program  series,  some  govern  acquisi¬ 
tion  of  rights  to  non-prime  time  programs  as  well. 

The  combined  effect  of  these  limitations  and  exceptions  makes  the 
decree  an  unwieldy  and  complex  document .  Moreover ,  as  we  shall  see ,  the 
interrelationship  of  the  various  provisions  apparently  has  the  effect  of 


V 

47  C.F.R.  §73. 658 (j)  (1)  (i)  , 

(ii) 

(1978)  . 

**  / 

References  to  "Sections"  in  this  discussion  of  the  NBC  decree  are 
to  the  final  decree  entered  by  the  court,  unless  otherwise  noted. 

***  / 

Section  VII. 

****  / 

Section  IX. 
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specifically  sanctioning  certain  practices  whose  legality  has  been 

*/ 

called  into  question  by  opponents  of  the  networks. - 
B.  Acquisition  of  Financial  Interests  or  Syndication  Rights 

Section  IV  generally  restrains  NBC  from  "acquiring  any  financial 
or  proprietary  right  or  interest  in  the  exhibition,  distribution,  or 
other  commercial  use  of  any  television  program  produced  wholly  or  in 
part  by  an  independent  program  supplier,  other  than  the  right  to  the 
Network  Exhibition  of  the  program"  and  from  syndicating  entertainment 
programs  to  domestic  or  foreign  stations.  This  provision,  in  the 
words  of  the  court,  "parallels  the  restrictions  placed  on  all  three 
television  networks  by  the  FCC's  financial  interest  and  syndication 
rules". — -  This  close  affinity  may  explain  why,  unlike  many  other 
parts  of  the  decree.  Section  IV  applies  to  non-prime-time  as  well  as 
prime-time  programs ,  is  not  limited  in  duration ,  and  is  effective 
immediately  without  waiting  for  the  imposition  of  similar  relief  on 
ABC  and  CBS.  There  are,  however,  clear  and  important  differences 
between  the  texts  of  the  decree  and  the  Comnission  Rules . 


V  The  remainder  of  this  discussion  is  concerned  with  the  substantive 
provisions  of  the  consent  decree.  The  decree  also  contains  several 
sections  dealing  with  a  variety  of  related  matters.  For  example. 
Section  VIII  describes  certain  practices  which  are  not  affected  by 
entry  of  the  decree.  Section  X  requires  NBC  to  provide  copies  of 
the  consent  decree  to  its  officers,  directors,  and  appropriate 
employees  and  agents"  and  for  ten  years  to  provide  a  copy  to  each 
program  supplier  known  to  have  offered  a  program  to  NBC  within  the 
preceding  five  years  as  well  as  to  anyone  who  provides  studio 
facilities.  All  of  these  sections  are  self-explanatory  and  require 

no  elaboration. 

**/  thited  States  v.  NBC,  supra.,  449  F.  Supp.  at  1131;  see  47  C.F.R. 
§73.658 ( j ) . 
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Both  the  decree  and  the  Commission's  Roles  completely  ban  domestic 
syndication  by  the  network  and  both  permit  foreign  syndication  of  net¬ 
work  produced  programs.  The  Commission,  however,  has  prohibited  the 
networks  from  syndicating  outside  the  United  States  any  program  not 
produced  by  the  network.  The  consent  decree  explicitly  permits  NBC  to 
syndicate  outside  the  United  States  programs  produced  in  foreign  countries 
and  not  shown  on  the  NBC  network  so  long  as  acquisition  of  the  syndica¬ 
tion  rights  is  not  conditioned  on  "the  negotiation  for  or  acquisition 
of  rights"  involving  any  program  as  an  NBC  network  program.-  Presumably 
this  language  means  that  NBC  can  syndicate  in  foreign  countries  programs 
produced  outside  the  United  States  and  exhibited  on  ABC  or  CBS. 

The  terms  of  the  consent  decree's  prohibition  of  network  financial 
interests  in  independently  produced  programs  also  differ  materially  from 
the  FCC's  financial  interest  rule,  tost  importantly.  Section  IV  contains 
a  list  of  contractual  provisions  which  a  licensing  agreement  between  NBC 
and  a  program  supplier  "may  include"  as  "incident  to  the  licensing  and 


*/  Section  VIII. 
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*/ 

use  of  network  programs."—  The  Commission,  however,  my  conclude  that 

**  / 

certain  of  these  contractual  terms  violate  its  financial  interest  rule. — ■ 
Moreover,  the  Conmission  provides  a  method  for  the  program  producer  to 

reacquire  the  rights  to  network  exhibition  of  any  program. - '  The 

decree  appears  to  address  only  part  of  the  same  issue  through  regulation 
of  prime-time  series  pilots,  discussed  infra. 


V  Section  IV (A)  provides  in  relevant  part: 

[A]n  agreement  granting  NBC  the  right  to  Network  Exhi¬ 
bition  nay  include  provisions  concerning  subject 
matters  incident  to  the  licensing  and  use  of  network 
programs,  of  which  the  fallowing  are  examples: 
geographic  scope  and  manner  of  transmission  and 
delivery  of  network  broadcasts;  approval  of  creative 
elements  and  program  content;  technical  quality  and 
delivery  requirements;  union  and  Equal  Employment 
Opportunity  Act  compliance;  act  of  God;  force 
najeure;  preemptions;  obligation  to  pay  for,  rather 
than  play,  programs;  number  of  episodes  or  programs 
ordered;  assignability;  warranties,  indemnification; 
completion  bonds;  security  agreements  and  financing 
statements ;  insurance;  public  morals;  advertising 
conflicts;  advertising,  promotion  and  publicity  of 
programs;  audience  testing  and  screening;  cancella¬ 
tion;  exclusivity  for  talent  and  creative  personnel; 
exclusive  exhibition  rights  (except  as  limited  by 
Sections  VI (E) (ii)-(iii) (herein);  pilots  (except  as 
limited  by  Section  VI (F)  herein) ;  options  (except 
as  limited  by  Sections  VI (E) (i) ,  VI (F)  and  VI (G) 
herein) ;  first  negotiation  and  first  refusal  rights 
(except  as  limited  by  Sections  VI (E) (i)  and  VI (G) 
herein) ;  spinoffs  (except  as  limited  by  Section  VI (G) 
herein;  repeats  (except  as  limited  by  Section  VI (H) 
herein) ;  same  day  protection  against  once  weekly 
syndication  programs  and  theatrical  feature  films; 
title  protection  for  the  length  of  the  applicable 
contract  or  contracts;  format  and  continuing  character 
protection;  breach;  and  remedies,  so  long  as  any  such 
provision  does  not  violate  the  antitrust  laws. 


**/  See  Appendix  B. 

***/  47  C.F.R.  §73.658 ( j ) (1) (ii) • 
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In  sum,  although  Section  IV  is  asserted  to  "permanently  preserve" 

the  Commission's  financial  interest  and  syndication  rules,  the  terms 

*/ 

of  the  two  are  far  from  identical.—  Further,  where  the  texts  do  differ, 
the  Commission's  rules  are  more  stringent. 

C.  In-House  Production 

Section  V  of  the  decree  concerns  NBC ' s  in-house  production  of 
entertainment  programs.  This  section  enjoins  NBC  for  10  years  from 
offering  more  than  the  following  hours  of  network  entertainment  programs 
each  week  from  sources  other  than  independent  program  suppliers:  2.5 
hours  (prime  time) ,  8  hours  (daytime)  and  11  hours  (fringe  time) .  NBC 
is  permitted,  however,  to  exhibit  an  additional  two  non- regularly 
scheduled  special  entertainment  programs  in  each  six  month  period  and 
to  increase  the  hours  of  in-house  produced  fringe  entertainment  pro¬ 
gramming  by  correspondingly  decreasing  the  nunber  of  daytime  or  prime¬ 
time  hours.  Section  V  of  the  judgment  does  not  take  effect  unless  and 
until  "similar  injunctive  relief"  is  entered  against  CBS  and  ABC. 

D.  Terms  of  Agreements  With  Suppliers 

Section  VI  (A)  through  VI  (D)  of  the  judgment,  which  applies  to  net¬ 
work  entertainment  programs  for  all  dayparts,  regulates  certain  terms 
NBC  may  obtain  in  its  agreements  with  independent  program  suppliers  and 
the  manner  by  which  those  terms  may  be  negotiated.  The  theme  common  to 
each  of  the  four  provisions  is  a  concern  about  the  network  conditioning 


*/  Competitive  Impact  Statement,  41  Fed.  Reg.  52,015,  52,022  (Nov.  24,  1976) 
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its  commitment  to  develop  a  program  on  the  acquisition  of  some  right  in 
the  program.  Section  VI  (A)  contains  a  general  prohibition  against  NBC 
purchasing  the  rights  to  network  exhibition  of  an  entertainment  program 
on  the  condition,  express  or  implied,  that  NBC  will  obtain  any  other 
right  from  the  supplier,  except  such  rights  deemed  to  be  "incident  to" 

*  / 

the  licensing  and  use  of  network  programs  as  described  in  Section  IV  (A)  .— 
Like  Section  IV,  this  portion  of  the  decree  is  not  limited  in  duration 
or  dependent  upon  similar  relief  being  obtained  against  CBS  and  ABC. 
Further,  the  decree  enjoins  NBC  for  15  years  from  purchasing  non- live 
entertainment  programming  for  network  exhibition  on  the  condition  that 
the  supplier  use  NBC  production  facilities.  This  aspect  of  the  decree 
is  also  effective  regardless  of  the  outcome  of  the  CBS  and  ABC  actions. 
Section  VI  (B)  .  Section  VI  (C)  limits  the  tern  of  any  agreement  between 
NBC  and  a  supplier  for  the  use  of  NBC  facilities  to  produce  a  non- live 
program  for  the  NBC  network  to  the  time  necessary  to  produce  one  year's 
episodes,  although  one-year  renewals  may  be  renegotiated  at  the  conclu¬ 
sion  of  each  term.  However,  this  aspect  of  the  decree  does  not  become 
effective  unless  similar  injunctions  are  entered  against  CBS  and  ABC. 
Finally,  Section  V(D)  of  the  decree  prevents  NBC  for  10  years  from 
purchasing  from  CBS  and  ABC  the  right  to  exhibit  a  program  on  the  NBC 
network  on  the  condition  that  the  other  network  purchase  a  network 
exhibition  license  for  an  NBC-produced  or  controlled  program  and  is 
effective  regardless  of  the  outcome  of  the  other  lawsuits.  The  court 


*/  See  note  *,  p.  419,  supra. 
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stated  that  this  provision  is  intended  "[t]o  preclude  NBC  from  avoiding 
the  limitation  on  internal  production/'  presumably  by  producing  programs 
for  other  networks.  United  States  v.  NBC,  supra ,  449  F.  Supp.  at  1132. 

E.  Renewal  Options ,  Exclusivity,  and  Pilots 

The  remaining  portions  of  Section  VI  contain  the  most  detailed 
provisions  of  the  consent  decree  and  concern  renewal  options,  exclusi¬ 
vity  protection,  and  pilots  for  prime  time  entertainment  programs.  One 
of  the  primary  conplaints  of  many  program  producers  during  recent  years 
has  concerned  the  effects  of  long-term  rental  options  and  exclusivity 
clauses  contained  in  contracts  between  program  suppliers  and  networks. 
Briefly  stated,  the  suppliers  coup  lain  that  before  a  new  series  is  aired 
they  are  forced  to  agree  to  renewal  options  at  fixed  prices  extending  up 
to  seven  years  after  initial  broadcast  of  the  program  coupled  with 
exclusivity  clauses  that  prevent  exhibition  of  any  series  episodes  in  any 
daypart  on  any  other  network  or  through  syndication  for  so  long  as  the 
network  picks  up  its  renewal  options.  Many  suppliers  allege  that  these 
clauses  effectively  preclude  them  from  maximizing  their  return  from  a 
successful  series. 

These  portions  of  the  consent  decree  appear  to  be  designed  to 
increase  the  ability  of  program  suppliers  to  earn  large  rewards  from 
successful  series  quickly  and  to  increase  their  ability  to  offer  to 
another  network  pilots  initially  rejected  by  the  sponsoring  network. 

It  should  be  noted  at  the  outset,  hcwever,  that  the  limitations  placed 
on  options,  exclusive  exhibition  rights,  and  pilots  are  applicable  only 
to  prime  time  entertainment  program  series.  The  decree  carefully  avoids 
extending  their  scope  to  enconpass  other  program  types,  such  as  daytime 
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series  and  prime  time  specials.  Moreover,  the  consent  decree  specifically 

provides  that  contractual  terms  which  would  violate  the  provisions  of 

Section  VI  if  present  in  contracts  for  prime  time  series  may  not  be  held 

violative  of  the  consent  decree  if  contained  in  contracts  for  daytime 

*/ 

series  or  other  program  types.—  The  decree,  however,  does  not  immunize 
such  agreements  for  non-prime  time  series  programs  from  subsequent  anti¬ 
trust  challenge.  Indeed,  the  final  clause  of  SectionlV(A)  qualifies  the 
entire  paragraph  with  the  phrase:  "so  long  as  any  such  provision  does 
not  violate  the  antitrust  laws . " 

1.  Renewal  options 

The  consent  decree  precludes  NBC  for  a  period  of  15  years  from 
acquiring  renewal  options  on  prime  time  entertainment  program  series  that 
extend  more  than  four  years  from  the  date  of  the  exhibition  of  the  initial 
episode  of  the  series.  After  the  "date  of  first  broadcast,"  however, 

NBC  may  acquire  an  additional  option  year.  Moreover,  NBC,  is  permitted 
at  the  outset  to  obtain  first  negotiation  and  first  refusal  rights  for 
the  renewal  of  the  contract  at  the  end  of  the  four  or  five  year  term. 

Thus,  although  NBC  cannot  bind  a  supplier  by  contract  for  more  than  five 
seasons,  the  network  can  assure  itself  preferential  treatment  after  the 


*/  Section  IV (A)  provides  that  the  decree's  general  prohibition  against 
network  acquisition  of  a  financial  interest  in  the  commercial  use  of 
an  independently  produced  program  does  not  prevent  the  acquisition 
of  rights  concerning,  inter  alia,  exclusive  exhibition  (except  as 
limited  by  Sections  VI  (E)  (ii-iii) ) ,  pilots  (except  as  limited  by 
Section  VI (F) ) ,  and  options  (except  as  limited  by  Sections  VI (E) (i) , 
(F) ,  and  (G) ) .  Since  the  specified  portions  of  Section  VI  apply 
only  to  prime  time  entertainment  program  series,  the  consent  decree 
by  its  terms  does  not  limit  the  exclusivity,  option,  and  pilot  rights 
NBC  may  acquire  in  other  types  of  television  programs. 
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last  option  has  been  exercised.  Subsequent  contracts  similarly  may  not 
exceed  four  years  initially  and  may  be  extended  to  five  years. 

Negotiations  for  a  new  contract,  however,  may  not  begin  until  the  final  years 
of  the  effective  contract.  These  provisions  do  not  become  effective 
unless  similar  relief  is  obtained  against  ABC  and  CBS.—  Section  VI (E) (i) . 

2.  Exclusivity 

-  Program  supply  contracts  typically  provide  the  network  not  only 
the  rights  to  exhibit  the  episodes  ordered,  but  also  deny  the  program 
supplier  the  right,  for  a  period  of  time,  to  license  anyone  else  to 
exhibit  episodes.  These  latter  provisions,  referred  to  as  exclusivity 
clauses,  may  thus  disable  the  program  supplier  from  re- licensing  its 
property  for  a  number  of  years.  Section  VI (E) (ii)  addresses  the  degree 
of  exclusivity  NBC  may  obtain  in  contracting  with  an  independent  program 
supplier  for  prime  time  entertainment  series  and  theatrical  feature 
films.  The  exclusivity  limitations  placed  on  NBC  took  effect  with  the 
entry  of  the  consent  decree,  will  remain  in  place  for  fifteen  years, 
and  are  not  dependent  upon  the  Justice  Department  obtaining  similar 
relief  from  CBS  and  ABC. 

The  decree  segregates  the  exclusivity  permissible  into  three  general 
categories.  With  respect  to  protection  against  use  of  the  series  in 
prime  time  by  another  broadcast  service,  NBC's  exclusivity  may  extend 
for  the  duration  of  the  network's  right  to  e^dnibit  the  series.  With 
respect  to  protection  against  use  of  the  series  on  a  "stripped"— 7 

*/  The  proposed  CBS  decree  does  not  contain  identical  options  provisions. 

“  Whether  the  CBS  provisions  are  "similar"  to  the  NBC  provisions  within 
the  meaning  of  the  NBC  decree  is  unclear.  See  pp.  445-46,  infra. 

**/  "Stripping"  is  an  industry  term  which  describes  the  practice  of 

broadcasting  more  than  one  episode  per  week  of  a  television  series. 
Syndicated  programs,  especially  those  initially  exhibited  on  a  network, 
are  often  stripped  by  local  stations. 
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basis  by  television  stations  during  non-prime-time  hours,  NBC's  exclusi¬ 
vity  is  limited  to  four  years  following  the  broadcast  of  the  first 
prime-time  episode.  Finally,  with  respect  to  protection  against  "all 
other  broadcast  uses,"  NBC's  exclusivity  is  limited  to  three  years 
following  the  broadcast  of  the  first  prime  time  episode.  Section  VI (E) 
(ii)  also  contains  two  provisos.  One  proviso  permits  NBC  to  acquire 
additonal  exclusivity  protection  so  long  as  it  is  negotiated  after  the 
network  has  agreed  to  order  the  first  year's  episodes.  The  second 

proviso  permits  NBC  to  acquire  blanket  exclusivity  against  other  uses 

*/ 

of  episodes  during  the  season  for  which  they  are  ordered.-  The 
language  of  Section  VI (E) (ii)  appears,  at  first  blush,  quite  clear 
and  precise.  Upon  closer  examination,  hcwever,  certain  portions 
suffer  from  critical  anbiguities  which  make  the  exact  scope  and  meaning 

of  the  provision  difficult  to  articulate. 

The  general  limitation  of  three  years  exclusivity  against  "all 
other  broadcast  uses"  does  not  define  what  constitutes  a  "broadcast  use 
Thus,  for  exanple,  it  is  unclear  whether  program  distribution  either 
by  cable  or  by  cassettes  and  discs  constitutes  a  broadcast  use.  If  not 
any  NBC  contract  terms  concerning  such  uses  obviously  remain  unaffected 
by  the  entry  of  the  decree. 

The  decree  also  states  that  the  network  my  acquire  exclusive 
rights  "for  stripping  and  once  weekly  ertiibition  to  be  utilized  after 


*/  This  proviso  obviously  is  intended  to  give  NBC  rights  to  a  season  s 
“  episodes  for  the  duration  of  that  season,  even  if  earlier  episodes 


of  the  series  are  already  in  syndication. 
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the  periods  of  exclusivity  set  forth  above,"  namely  four  years  for 

stripping  and  three  years  for  once-weekly  exhibition.  This  language 

creates  two  problems.  First,  the  decree  again  does  not  state  clearly 

the  uses  against  which  additional  protection  may  be  obtained.  Although 

the  language  at  least  authorizes  lengthier  exclusivity  against  domestic 

television  stations  by  virtue  of  the  explicit  references  to  television 

broadcast  stations  in  Section  VI  (E)  (ii) (a) ,  the  reach  of  the  clause 

beyond  protection  against  distribution  to  stations  is  uncertain.  The 

second  problem  with  this  proviso  is  that  it  fails  to  state  with  precision 

the  rights  NBC  may  acquire.  The  clause  specifically  permits  NBC  to 

acquire  for  itself  exclusive  rights  for  stripping  and  once-weekly 

exhibition.  What  remains  unclear  is  whether  NBC  may  simply  acquire  a 

discrete  part  of  the  bundle  of  rights  attendant  to  license  for  exclusive 

exhibition,  namely  protection  against  non-prime-time  syndicated  stripping 

•  *  / 

and  once  weekly  exhibition.—  Neither  the  court's  opinion  nor  the 

Competitive  Inpact  Statement  filed  by  the  government  with  the  proposed 

**  / 

decree  shed  additional  light  on  these  antoiguities . — -  Presumably,  a 
more  precise  understanding  of  those  portions  of  Section  VI (F) (ii)  will 
emerge  from  the  changes  in  NBC's  agreements  with  program  suppliers. 


V  Concededly  a  strict  construction  of  the  language  of  the  proviso 
together  with  the  decree's  stated  general  intention  of  minimizing 
restraints  on  the  non-network  distribution  of  programs  suggest  that 
NBC  must  acquire  the  exhibition  rights  even  if  it  does  so  only  to 
prevent  syndicated  sale  of  the  series. 

**/  See  United  States  v.  NBC,  supra,  449  F.  Supp.  at  1133;  Competitive 

Impact  Statement,  41  Fed.  Reg.  52015,  52025  and  n.10  (Nov.  24,  1976). 
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Whatever  the  exact  degree  of  additional  protection  the  network  my 

obtain,  two  iiiportant  points  should  be  noted.  The  decree  places  no 

limit  on  the  duration  of  the  additional  exclusivity  acquired.  Moreover, 

the  proviso  authorizing  the  lengthened  exclusivity  does  not  permit 

additional  protection  against  "other  broadcast  uses."  Thus,  whatever 

uses  my  be  enconpassed  by  that  cryptic  phrase  in  the  decree,  the 

network's  exclusivity  protection  with  respect  to  those  uses  is  exhausted 

after  the  first  three  years  of  the  series. 

Section  VI (E) (iii)  is  concerned  with  theatrical  feature  films  and 

inposes  a  15  year  prohibition  on  NBC's  acquisition  of  any  exclusive 

exhibition  rights  as  against:  (1)  theatrical  and  non- theatrical 
.  ,  */ 

direct  projection;—  (2)  closed- circuit  telecasts  in  non- residential 
hotels,  motels,  restaurants,  hospitals;  (3)  exhibition  in  passenger¬ 
carrying  vehicles  (e.g.  airplanes);  and  (4)  use  of  feature  films  in 
videodiscs,  cartridges  or  cassettes.  The  proposed  consent  decree  of 
Noverrber  17,  1976  would  also  have  limited  NBC's  ability  to  acquire 
exclusivity  as  against  pay  cable  television.  The  provision  would  have 
restricted  NBC  to  an  exclusivity  period  of  24  months  for  the  first  two 
runs  of  a  theatrical  feature  film  and  12  months  for  each  subsequent  run. 
Section  VI (E) (iii) (e) .  This  proposed  provision  attracted  so  much 

criticism  in  the  public  ooirments  submitted  in  response  to  the  proposed 

**  / 

decree  that  the  pay  cable  provision  was  deleted  entirely. —  The  Justice 

*/  Neither  the  decree  nor  the  Competitive  Impact  Statement  defines  the 
phrase  "theatrical  and  non- theatrical  direct  projection." 

**/  See  United  States  v.  NBC,  supra,  449  F.  Supp.  at  1133;  see,  e.g. , 
Commnts  of  Twenty-Four  Companies  in  the  Pay  Cable  Industry,  42 

Fed.  Reg.  25,029  (May  16,  1977);  Memorandum  of  the  Senate 

Antitrust  and  Monopoly  Subcommittee  42  Fed.  Reg.  25,055  (May  16, 
1977). 
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Departirent  apparently  become  convinced  by  the  comments  that  the  pay 
cable  restriction  on  NBC  "would  not  provide  meaningful  relief  and 
stipulated  to  the  removal  of  the  clause.—  Thus,  the  final  consent 
decree  does  not  speak  to  the  issue  of  network  exclusivity  as  against 
pay  cable  exhibition.  Instead,  it  leaves  for  resolution  in  another 
proceeding  whether  24  months  exclusivity  or  any  other  period  violates 
the  antitrust  laws. 

3.  Pilots 

Section  VI (F)  of  the  decree  also  contains  a  rather  conplex  set  of 

regulations  concerning  program  pilots  for  prime  time  entertainment 

program  series. —  When  a  network  orders  the  production  of  a  pilot, 

*  *  * 

it  usually  acquires  an  option  to  order  the  series  for  its  schedule. 
Section  VI (F)  regulates  for  10  years  the  conditions  under  which  that 
option  ray  be  exercised  for  prime  time  series,  particularly  the  length 
of  tine  for  which  the  network  ray  acquire  an  exclusive  option  to  order 
a  series  based  upon  the  pilot.  These  provisions,  however,  are  not 
effective  until  similar  conditions  are  imposed  on  CBS  and  ABC.  The 


* /  see  Response  to  Comments  of  American  Broadcasting  Companies,  Inc. 

on  the  Proposed  Consent  Decree,  42  Fed.  Reg.  25,294,  25,301  (May 

16,  1977). 

**/  Program  pilots  are,  in  effect,  prototypical  episodes  of  a  proposed 

program  series  which  are  used  by  the  network  to  evaluate  the  program 
and  to  decide  whether  to  produce  the  series  for  the  network  schedule. 
Very  often  the  pilot  will  be  longer  than  a  typical  episode  of  the 
series  (e.g.  two  hour  pilot  for  a  one  hour  series) . 

***/  On  very  rare  occasions,  a  network  will  order  the  series  at  the  same 
tine  as  it  orders  the  pilot.  Interview  wirh  John  J.  McMahon , 

NBC  Senior  Vice-President,  Programs  and  Talent,  June  7,  1979. 
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consent  decree  divides  the  pilots  for  prime  time  series  into  two  cate¬ 
gories:  those  not  financed  by  NBC  and  those  financed  in  whole  or  in 
part  by  NBC.  With  respect  to  pilots  it  has  not  financed,  NBC  may  not 
acquire  an  option  exercisable  after  the  earliest  date  that  its  agree¬ 
ment  with  the  program  supplier  contemplates  initial  broadcast  of  the 
series'  first  episode.  Interestingly,  the  court  has  interpreted  this 
provision  to  permit  an  option  with  a  maximum  term  of  one  year  after 
delivery  of  the  pilot.  See  United  States  v.  NBC,  supra ,  449  F.  Supp. 
at  1133. 

With  respect  to  pilots  for  which  NBC  has  advanced  all  or  part  of 
the  pilot  development  costs,  the  network  may  not  acquire  an  option 
exercisable  more  than  one  year  after  delivery  of  the  completed  pilot 
to  NBC.  If,  however,  NBC  does  not  include  the  proposed  series  in  its 
prime  time  schedule  at  the  earliest  date  contemplated  by  its  agreement 
with  the  supplier,  even  if  that  date  is  less  than  one  year  after 
delivery,  further  limitations  are  placed  on  its  option  rights.  For 
such  pilots  which  have  been  delivered  to  the  network  between  October  2 
of  one  year  and  April  1  of  the  following  year,  NBC  must  designate  by 
June  1  of  the  latter  year  65  percent  of  the  pilots  for  release  from  its 

V 

option  upon  payment  to  NBC  of  its  unrecouped  development  costs.—  For 

*/  Under  the  terms  of  the  consent  decree  NBC  is  deemed  to  have  recouped 
two-thirds  of  its  costs  if  the  pilot  is  broadcast  once  and  all  of 
its  costs  if  the  pilot  is  broadcast  twice.  Section  VI  (F) . 


-430 


pilots  delivered  between  April  2  and  October  1,  NBC  must  designate  by 
January  1  of  the  following  year  65  percent  of  the  pilots  for  release 
from  its  option  upon  payment  of  the  unrecouped  development  costs. 

Section  VI (F) (ii) .  The  purpose  of  this  subsection  is  to  give  program 
suppliers  a  timely  opportunity  to  offer  their  programs  to  other  net¬ 
works  or  program  distributors.  See  United  States  v.  NBC ,  supra ,  449 
F.  Supp.  at  1133. 

These  rather  rigorous  restrictions  are  mollified  by  a  proviso  that 
permits  NBC  to  acquire  in  separate  negotiations  additional  options  in 
increments  of  six  months  for  all  pilots,  both  those  which  have  and 
those  which  have  not  been  designated  for  release.  For  pilots  delivered 
between  October  2  and  April  1  and,  thus,  subject  to  the  June  1  designa¬ 
tion  date,  the  additional  option  my  not  be  acquired  prior  to  June  1  or 
the  announcerrent  of  the  fall  schedule,  whichever  is  later.  For  pilots 
delivered  between  April  2  and  October  1  and,  thus,  subject  to  the 
January  1  designation  date,  the  additional  option  my  not  be  acquired 
prior  to  December  1.  Section  VI (F) (ii) .  Interestingly,  the  provision 
for  additional  options  does  not  appear  to  apply  to  pilots  for  which  NBC 
has  not  advanced  any  development  costs. 

F.  Spinoffs  and  Repeat  Episodes 

The  final  portions  of  Section  VI  limit  NBC's  ability  to  acquire 
rights  to  "spinoffs"  of  its  series  and  to  the  exhibition  of  repeat 
episodes  of  a  series  after  their  initial  year  of  exhibition.  These 
provisions  are  to  be  effective  for  ten  years,  but  take  effect  only  if 
similar  relief  is  obtained  against  CBS  and  ABC.  The  prohibitions 
apparently  apply  to  both  prime  time  and  non-prime  time  series. 
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Not  infrequently  a  successful  program  series  will  generate  one  or 
more  other  program  series  based  on  characters  initially  introduced  in 
the  first  series.—  The  new  series  is  known  as  a  "spinoff."  The 
consent  decree,  however,  is  concerned  only  with  spinoffs  based  on  non¬ 
continuing  characters ,  which  the  decree  defines  as  a  character  who 
appeared  in  no  more  than  25  percent  of  the  original  episodes  of  the 
parent  program  series  during  the  12  months  prior  to  the  time  the  pro- 
gram  supplier  offers  the  spinoff  for  ejdiibition. — -  For  such  spinoffs, 
NBC  is  prohibited  from  obtaining  contractual  rights  in  excess  of  first 
negotiation  and  a  limited  first  refusal  right.  The  program  supplier 
must  be  free  to  enter  into  a  contract  with  another  firm  for  exhibition 
of  the  spinoff  on  terms  equal  to  or  more  favorable  to  it  than  its  last 
offer  to  NBC.  If  the  terms  are  less  favorable  than  those  last  offered, 
NBC  may  be  given  the  first  opportunity  to  accept  those  terms.  Section 

VI (G) .  The  consent  decree  does  not  prohibit  NBC  from  obtaining  agree¬ 
ments  that  ban  the  sale  of  spinoffs  based  on  "continuing  characters" 

and  specifically  provides  that  such  an  agreement  does  not  violate  the 
***  / 

decree. - 


V  Among  the  obvious  recent  exairples  are  "All  in  The  Family"  (premiere 
episode,  Jan.  12,  1971)  which  spawned  both  "Maude"  (premier  episode. 
Sept.  12,  1972)  and  "The  Jeffersons"  (premiere  episode,  Jan.  18,  1975). 
Indeed,  "Maude"  generated  a  spinoff  of  its  cwn,  "Good  Times"  (premiere 
episode  Sept.  10,  1974). 

**/  For  a  current  typical  series,  this  percentage  translates  into 
approximately  five  or  six  episodes. 

***/  Section  IV  (A)  . 
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Section  VI (H)  of  the  decree  limits  the  network's  ability  to  acquire 
the  rights  to  repeat  showings  of  episodes  in  years  subsequent  to  the 
year  in  which  they  were  intially  e>hibited.  The  basic  provision  bars 
NBC  from  acquiring  such  rights  as  part  of  the  contract  for  network 
exhibition.  There  are,  however,  two  exceptions:  (a)  NBC  may,  at  the 
outset,  extract  an  agreement  to  rerun  three  episodes  from  each  year 
of  a  series  in  any  subsequent  year  of  that  series:  (b)  made- for- tele¬ 
vision  and  theatrical  feature  films,  specials,  and  children  s  programs, 
including  cartoons,  are  exempt  from  the  provision.  Further,  rights  to 
additional  showings  of  repeat  episodes  in  subsequent  years  may  be 
negotiated  and  acquired  so  long  as  the  process  begins  after  NBC  has 
ordered  episodes  of  the  series  for  the  first  year  of  broadcast  as  a 
network  entertainment  series. 

G.  Opposition  to  the  Consent  Decree 

The  proposed  consent  decree  elicited  comments  from  a  broad  range 
of  parties.  By  the  close  of  the  90  day  comment  period,  virtually  every 
provision  in  the  decree  had  been  criticized  by  one  or  more  parties , 
including  ABC  and  CBS.-  The  program  production  companies  centered 
their  criticism  on  the  internal  production,  the  four  year  options,  and 
the  exclusivity  practices  permissible  under  the  decree. —  In  each  case, 
the  producers  contended  that  the  decree  failed  to  alter  in  any  meaningful 

*/  Indeed,  CBS  attempted  to  intervene  in  the  NBC  case  to  oppose  the 
consent  decree,  but  the  court  denied  the  motion.  Mem.  of  Decision 
and  Order,  June  20,  1977.  The  Ninth  Circuit  summarily  denied  without 
opinion  CBS's  petition  for  mandamus.  Affd.  mem. ,  No.  77-3381 
(Apr.  12,  1978)  . 

**/  see,  egg;,  Commonts  of  Columbia  Pictures  Industries  et  al.  ,  supra, 
at  25,  136-149. 
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additional  option  year  in  the  initial  contract,  the  CBS  decree  permi Li¬ 
the  network  to  acquire  additional  options  at  any  time  in  or  after  the 
spring  of  the  series'  initial  broadcast  season  so  long  as  the  maximum 
term  of  the  options,  if  exercised,  does  not  exceed  four  years.-  Thus, 
the  CBS  decree  authorizes  a  substantially  more  flexible  negotiating 
relationship  between  network  and  supplier.  The  NBC  decree  prohibits  the 
network  from  extending  the  initial  contract  until  the  final  year.  The 
CBS  decree  enables  the  network  to  negotiate  in  the  second,  third,  and 

fourth  years  for  additional  options. 

The  CBS  provision  dealing  with  talent  contracts  has  no  analogue  in 
the  NBC  decree.  Section  VI  (I)  bars  the  network  for  a  period  of  10 
years  from  exercising  its  rights  under  contracts  with  "continuing  per¬ 
forming  or  essential  creative  talent"  who  are  contributing  to  a  CBS 
prime-time  entertainment  series  so  as  to  preclude  such  people  from  being 
able  to  continue  to  provide  services  if  the  series  is  licensed  to  another 
network  on  other  licensee. — 7  This  restriction  extends  for  90  days  after 
CBS's  option  to  renew  the  series  has  expired.  The  obvious  point  of  this 


*/  The  decree  does  permit  CBS  to  hold  rights  extending  over  five  years 
—  if  the  network  acquires  four  annual  options  after  it  has  exercised 
an  option  for  the  immediately  following  broadcast  season.  The 
decree  requires  that  at  the  beginning  of  that  season  CBS's  options 
not  exceed  four  years. 

**/  The  accompanying  Competitive  Impact  Statement  dn  ribes  continuing  ta. 
to  include  those  actors  who  appeared  in  more  then  25  \  ercent  of  the 
original  episodes  of  the  program  series  during  the  12  months  precedin'] 
cancellation  or  expiration  of  CBS's  options  for  the  series.  The  term 
"essential"  is  deemed  to  include  "those  persons  whose  services  are 
reasonably  necessary  to  the  successful  continuation  of  the  series  in 
manner  it  has  been  produced  for  CBS."  Competitive  Impact  Statement 
at  18  nn.  15,  16. 
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provision  is  to  prevent  the  use  of  a  talent  agreement  with  CBS  to  fore¬ 
close  the  supplier's  ability  to  license  its  program  to  another  purchaser.— ^ 
Both  of  these  provisions  in  the  CBS  decree  do  not  take  effect  until 
similar  injunctive  relief  is  obtained  against  ABC.  Section  VII.  Not¬ 
withstanding  the  material  differences  between  the  CBS  and  NBC  decrees, 
the  Competitive  Impact  Statement  expressly  asserts  that  "/s/imilar  in¬ 
junctive  relief  has  already  been  obtained  against  NBC."— ^ 


V  A  separate  section  of  the  CBS  decree,  VIII (E) ,  authorizes  the  govern¬ 
ment  to  seek  modification  of  the  decree  if  it  can  establish  that 
CBS  is  using  talent  agreements  to  frustrate  the  ability  of  program 
suppliers  to  license  program  pilots  rejected  by  CBS  to  other 
purchasers.  The  NBC  decree  does  not  contain  a  similar  provision, 
but  the  Competitive  Impact  Statement  filed  with  the  proposed  CBS 
decree  notes  that  NBC  has  executed  a  similar  stipulation  which  bans 
the  use  of  talent  contracts  "to  circumvent  any  provision  of  the 
judgment."  p.  18,  n.  19. 


**/  Competitive  Impact  Stat ament  at  20. 
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IV.  Effects  Of  The  Consent  Decree 

The  only  concrete  result  to  emerge  frcm  the  antitrust  proceedings 
to  date  is  the  consent  decree  executed  by  NBC  and  the  Department  of 
Justice.  Although  it  would  be  speculative  to  assume  that  precisely  the 
same  relief  will  be  imposed  on  ABC  if  it  is  found  liable,  the  terms  of 
the  proposed  CBS  decree  provide  compelling  evidence  that  the  NBC  consent 
decree  is  the  model  for  the  kinds  of  specific  relief  the  government  is 
seeking.  Accordingly,  the  following  discussion  analyzes  the  consequences 
for  the  prevailing  practices  in  the  network  program  supply  business  if 
the  consent  decree  were  to  regulate  the  conduct  of  all  three  networks. 

The  analysis  is  based  on  our  review  of  a  sample  of  network  program  con¬ 
tracts  files,  program  data  submitted  to  the  Network  Inquiry  by  the  networks, 

V 

and  existing  Commission  rules.— 

A.  section  IV  -  Financial  Interest  and  Syndication  Rules 

The  preceding  discussion  of  this  decree  provision  outlines  in  some 

**  / 

detail  the  differences  between  the  Commission's  rules  and  the  decree. 
Notwithstanding  material  differences  in  language,  the  scope  and  substance 
of  the  Commission's  rules  consistently  place  more  stringent  restrictions 
on  network  behavior  than  the  decree.  Accordingly,  this  provision  of  the 
decree  would  be  unlikely  to  have  any  effect  on  current  network  practices. 


* /  The  contracts  files  reviewed  and  many  of  the  findings  they  yielded  are 
described  at  pp.  162-226,  supra. 

**/  See  pp.  417-20,  supra. 
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B*  Section  V  -  Network  Produced  Programs 

The  decree  imposes  weekly  restrictions  on  the  number  of  hours  of 
in-house  produced  entertainment  programs  which  may  be  exhibited.  These 
restrictions  vary  according  to  the  daypart  involved.  This  provision  has 
a  limited  duration  of  ten  years  and  does  not,  in  any  event,  prevent  a 
network  from  offering  additional  program  hours  during  the  different  day- 
parts  so  long  as  the  hours  of  in-house  produced  programs  do  not  exceed 
the  limits .  According  to  network  schedules  of  the  past  several  years , 
the  restrictions  would  have  different  impacts  on  each  of  the  networks. 

The  limitation  on  daytime  production  of  eight  hours  per  week  would 
affect  only  ABC  adversely.  During  the  1978-79  season,  ABC  produced  15 
hours  each  week  of  daytime  series  consisting  of  three,  one-hour  serials 
each  weekday.  During  the  same  season,  CBS  produced  2.5  hours  each  week 
(one  serial)  and  NBC  did  not  produce  any.  Thus,  the  decree  would  require 
ABC  to  reduce  the  nurrtoer  of  serials  it  produces,  or  their  episode  length, 
or  both.  One  solution  would  be  for  ABC  to  assign  its  rights  in  certain 
or  all  of  the  serials  to  independent  program  producers  in  order  to  keep 
the  programs  on  the  network ' s  schedule. 

The  decree  imposes  a  weekly  limit  of  11  hours  on  in-house  production 
for  fringe  times,  defined  to  include  6:00  to  9:00  a.m.  and  11:00  p.m.  to 
2:00  a.m.  in  the  eastern  time  zone.  The  problem  in  evaluating  the  effect 
of  the  fringe  limitation  on  the  current  network  schedules  is  that  it  is 
unclear  whether  certain  early  and  late  fringes  programs  fall  within  the 
proscription.  The  limits  on  network-produced  programs  apply  only  to 
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entertainment  programs  and  not  to  nsws ,  public  affairs ,  and  instructional 

programs,  as  defined  in  Appendix  A  to  the  decree.  All  three  networks 

offer  in-house  produced  programs  between  7:00  and  9:00  a.m.  during  the 

week.  ABC  offers  "Good  Morning  America,"  NBC  offers  "Today,"  and  CBS 

offers  a  morning  news  program  and  "Captain  Kangaroo,"  The  issue  is 

whether  the  ABC  and  NBC  programs  constitute  news  or  public  affairs 

programs  and  "Captain  Kangaroo"  constitutes  an  instructional  program 

for  purposes  of  the  consent  decree.  The  same  issue  arises  in  connection 

with  NBC's  program  "Tomorrow",  which  is  exhibited  during  late  fringe. 

If  all  of  these  programs  were  deemed  entertainment  programs,  NBC's 

current  schedule  obviously  would  violate  the  11  hour  limitation,  ABC 

would  be  very  close,  and  only  CBS  would  be  well  below  the  maximum.  The 

problem  would  be  particularly  acute  for  NBC  because  it  also  currently 

offers  nine  hours  of  what  is  clearly  entertainment  programming  in  late 

•  *  / 

fringe  ("Tonight  Show"  and  "Saturday  Night  Live").-7 

Late  fringe  programming  also  miaht  become  a  serious  problem,  for 
ABC  and  CBS  because  of  their  extensive  use  in  this  time  period  of  repeat 
exhibitions  of  movies  and  prime-time  series.  Certain  of  the  movies 
exhibited  are  produced  in  whole  or  in  part  by  the  network  as  are  a  few 
prime-time  series.  The  ambiguity  of  the  decree  in  this  context  is  whether 
its  restrictions  apply  equally  to  original  and  repeat  exhibitions.  Presuma¬ 
bly,  however,  the  failure  to  distinguish  means  that  they  are  treated  in  the 
same  manner.  Thus,  if  ABC  or  CBS  were  to  offer  more  than  two  hours  of 
such  programming  each  night,  the  network  would  move  very  close  to  the  fringe 
hour  limit. 


*/  Under  the  terms  of  the  decree,  NBC  could  increase  the  permissible 
hours  of  fringe  programming  by  eight  hours  by  continuing  its  present 
practice  of  not  producing  any  programs  during  daytime. 
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The  prime- time  limit  of  2.5  hours  per  week  would  also  likely  pose 
problems  for  each  of  the  networks  because  of  their  production  of  series 
and  movies.  During  part  of  the  1978-79  season,  for  example,  NBC 
exhibited  three,  one-hour  prime  time  weekly  series  which  were  produced 
in  whole  or  in  pari:  by  the  network.— ^  During  the  same  season,  ABC 
exhibited  nine  movies  and  mini-series  totaling  22  hours  of  programming. 
Moreover,  both  ABC  and  CBS  have  given  public  indications  that  they 
intend  to  expand  in-house  production  of  movies.  Obviously,  if  a  net¬ 
work  were  producing  an  hour  series,  it  would  not  be  able  to  exhibit  a 
two  hour  network-produced  movie  during  the  same  week.  Thus,  in  addition 
to  the  direct  restraint  on  network-produced  prime-time  programming,  the 
constraint  may  also  affect  the  ability  of  the  networks  to  enter  other 
markets  for  entertainment  programs,  such  as  videocassettes  and  theatrical 
films.  Although  the  consent  decree  does  not  directly  prohibit  network 
production  of  theatricals ,  videocassettes  or  videodiscs ,  the  prime— tine 
limit  effectively  may  preclude  network  exhibition  of  such  programming  and 
thereby  make  it  more  costly  or  riskier  for  the  network  to  enter  such 
related  markets.  At  a  minimum,  this  portion  of  the  decree  would  put  the 
networks  at  a  disadvantage,  relative  to  non-network  firms,  in  entering 
the  theatrical,  videocassette  or  videodisc  business. 


V  See,  e.g.,  Week  of  June  4-10,  1979:  "Little  House  on  the  Prairie  " 
"Supertrain,"  and  "Laugh-In"  (repeat  exhibitions). 
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Thus,  the  precise  effect  Section  V  would  have  on  the  current  net¬ 
work  practices  is  troublesome  to  determine,  in  part  because  it  seans  to 
contemplate  a  continuous  process  of  governmental  review  of  program  fare 
in  order  to  determine  whether  it  is  exempt  from  the  restrictions.  At 
the  very  least,  however,  this  section  of  the  decree  likely  would  cause 
each  of  the  networks  to  make  some  adjustments  to  its  schedule  in  one  or 
more  dayparts,  either  by  removing  a  series  or  assigning  the  rights  to 
an  independent  producer  or  reducing  production  of  movies  or  a  combina¬ 
tion  of  these.  Further,  the  decree  probably  would  increase  the  entry 
costs  to  a  network  if  it  were  to  attempt  to  enter  the  videocassette  or 
videodisc  market  or  produce  films  for  theatrical  release.  We  know  of 
no  basis  for  believing  that  forestalling  network  entry  into  theatrical 
film  production  would  be  pro-competitive.  It  is  almost  equally  diffi¬ 
cult  to  understand  the  apparent  assumption  that  in-house  production  of 
entertainment  programs  fosters  a  monopoly,  while  in-house  production 

V 

of  news  or  instructional  programs  does  not. 

C.  Section  VI,  A  Through  D  -  Tie-Ins 

**  y 

As  the  earlier  description  of  this  section  noted these  provisions 
reflect  a  oorrmon  concern  that  a  network  may  condition  access  to  its 
schedule  on  the  program  supplier's  relinquishment  of  some  right  in  the 
programs.  It  is  unclear,  however,  to  what  precise  practice  the  general 
prohibition  contained  in  Section  VI (A)  is  addressed.  The  provision 


*/  yje  explain  in  the  chapter  entitled  CONCLUSIONS  our  reasons  for  concluding 
that  limitations  on  network  in-house  production  would  not  increase 
competition  in  the  television  industry. 

**/  See  pp.  420-22,  supra. 
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appears  to  be  sinply  a  broad  restatement  of  the  antitrust  ban  on  tie-ins, 
articulated  in  the  context  of  network  program  acquisition  and  without 
reference  to  certain  substantive  requirements,  such  as  proof  of  noiopoly 
power  in  the  tying  product.  See  U.S.  Steel  Corp.  v.  Fortner  Enterprises, 

429  U.S.  610  (1977).  Absent  some  more  precise  indication  of  the  objective 
of  this  provision,  it  is  unlikely  to  affect  current  practices  significantly. 

Section  VI  (B)  is  a  much  more  specific  15  year  prohibition  against 
the  network  tying  its  purchase  of  a  program  license  to  the  supplier's  use 
of  network  production  facilities.  According  to  many  program  suppliers, 
ten  years  ago  the  networks  often  did  require  that  their  facilities  be 
used  in  producing  network  programs.  The  unanimous  opinion  of  the  suppliers 
with  whom  we  spoke,  however,  is  that  in  recent  years,  the  networks  have 
scrupulously  avoided  requiring  the  use  of  network  production  facilities. 

Our  examination  of  47  contracts  basically  confirmed  this  assertion.-7. 
Assuming  that  this  decree  provision  is  not  construed  to  prohibit  network 
approval  of  the  producer's  choice  of  facilities  or  the  inclusion  of  a 
facilities  use  agreement  as  part  of  the  overall  program  contract,  Section 
VI  (B)  is  unlikely  to  affect  the  current  conduct  of  the  networks  and 
suppliers . 

Section  VI (C)  would  change  the  current  practices  of  the  parties 
involved  in  network  program  production.  This  provision  would  limit  agree¬ 
ments  for  the  use  of  network  facilities  in  the  production  of  a  network 
program  to  a  term  of  one  year.  The  contracts  we  examined  which  involved 


*/  See  pp.  200-01,  supra. 
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the  use  of  network  facilities  usually  contained  terms  well  in  excess  of 
one  year  and  co-extensive  with  the  term  of  the  program  agreement. 

Thus,  the  decree  would  require  negotiation  of  a  new  agreement  each  year, 
thereby  increasing  both  the  amount  of  paper  that  normally  attends  such 
agreements  between  the  networks  and  suppliers  as  well  as  the  cost. 

Section  VT(D)  seems,  in  some  respects,  the  most  bizarre  provision 

*  / 

in  the  decree.  As  noted  earlier,-  it  is  intended  to  frustrate  circum¬ 
vention  of  the  in-house  production  limits  by  prohibiting  a  network  from 
exchanging  with  another  network  reciprocal  promises  to  exhibit  programs 
produced  by  other  networks.  The  assumption  of  this  provision  is  that  NBC 
would  license  to  CBS  for  exhibition  a  program  whose  success  inevitably 
vjould  damage  the  performance  of  NBC's  network  schedule,  an  assurrption 
whose  validity  is  not  self-evident.  In  any  event,  however,  since  this 
provision  is  designed  to  deal  with  practices  that  allegedly  might  arise 
if  the  in-house  production  limits  were  imposed  and  we  have  failed  to 
fird  any  evidence  of  this  practice  has  ever  been  employed,  it  is  unlikely 
that  Section  VI (D)  would  have  any  effect  on  current  practices. 

Our  analysis  of  Section  VI  (A)  through  (D)  suggests  that  none  of 
the  provisions  would  be  likely  to  affect  prevailing  practices  substantively 
The  most  probable  result  is  that,  for  soma  programs,  a  series  of  one  year 
contracts  for  the  use  of  network  facilities  would  replace  a  single,  long¬ 
term  contract  guaranteeing  the  availability  of  such  facilities.  As  a 
consequence,  the  cost  of  acquiring  programs  may  increase  somewhat  and  licer 
fees  my  decrease  in  return. 


V  See  pp.  421-22,  supra. 
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D-  Section  VI (E) (i)  -  Renewal  Options 

The  decree  would  limit  the  term  of  prime-time  entertainment  series 
contracts  between  networks  and  suppliers  to  four  years  with  the  right 
to  negotiate  for  a  fifth  year  after  the  "date  of  first  broadcast," 
presumably  broadcast  of  the  first  episode. The  networks,  however, 
may  retain  limited  first  negotiation,  first  refusal  rights  for  the 
renewal  of  the  contract  at  the  conclusion  of  the  four  or  five  year 
term.  This  provision  very  likely  would  have  a  significant  effect  on 
the  industry  s  current  practices ,  but  probably  not  in  the  precise 
manner  the  decree  contemplates. 

The  contracts  we  reviewed  varied  in  length  between  four  and  seven 
years,  with  the  majority  five  and  six  years.  Our  research,  however,  did 
not  disclose  any  apparent  pattern  or  principle  to  explain  the  variation. 
The  decree  obviously  would  prohibit  contracts  with  options  extending  the 
term  to  six  or  seven  years .  Nonetheless ,  the  ability  of  the  network  to 
obtain  a  fifth  year  of  the  series  may  mollify  considerably  the  impact 
of  the  provision  on  the  current  industry.  The  decree's  regulation  of  the 
timing  of  negotiations  for  the  fifth  year  would  not  necessarilv  affect 
the  business  practices  of  the  industry  because  many  contracts  are  not 
formally  executed  until  after  the  series  has  begun  its  network  run.— 


*/  The  decree  does  not  make  clear  whether  broadcast  of  the  pilot,  which 
often  becomes  the  first  cnisode  of  a  series,  constitutes  the  "first 
broadcast . " 


**/  See  text  pp.  177-85,  supra. 
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The  expressed  purpose  of  this  provision  is  to  enable  producers  to 
offer  their  programs  to  other  networks  at  an  earlier  time  than  current 
contracts  would  permit. Since  rtany  contracts  already  contain  optrons 
that  extend  the  term  only  to  five  years  and  we  have  not  found  any 
greater  willingness  among  those  producers  to  change  networks  than  among 
those  with  longer  contracts,  the  pro-competitive  effect  of  this  pro¬ 
vision  is  not  obvious,  except  perhaps  to  shift  some  profits  from  net¬ 
works  to  suppliers. 

The  provision,  however,  would  likely  have  another  important,  and 

perhaps  unintended,  effect  on  current  practices.  Our  examination  of 

the  contract  file  confirms  that  network  program  contracts  are  often 

*  *  / 

renegotiated  during  the  initial  contract  term. —  As  part  of  the 
renegotiation  process,  the  supplier  often  will  agree  to  extend  the 
annual  options  in  the  contract  in  exchange  for  the  network's  promise  of 
a  higher  license  fee,  or  an  earlier  date  for  syndicated  distribution, 
or  a  lump  sum  payment  to  offset  production  deficits  incurred  during  the 
first  years  of  production.  Section  VI (E) (i)  ,  however,  flatly  prohibits 
negotiating  an  extension  to  a  contract  prior  to  the  final  year  of  its 
term,  either  the  fourth  or  fifth  year.  Thus,  the  decree  deprives  a 
producer  of  an  important  bargaining  chip  in  its  negotiations  with  a 
network  prior  to  the  last  year  of  the  contract  and  thereby  may  prevent 

*/  Competitive  Impact  Statement,  supra,  41  Fed.  Reg.  at  52,  024-5. 

**/  See  pp-  204-24,  supra. 
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a  producer  from  obtaining  the  same  type  or  amount  of  concessions  that 

it  currently  can  obtain.  The  producer  is  limited  to  agreeing  once  to 

provide  one  additional  option  year  as  part  of  the  renegotiating  process. 

Finally,  it  should  be  noted  that  this  provision  would  authorize 

the  networks  explicitly  to  obtain  first  negotiation,  first  refusal 

rights  with  respect  to  renewal  of  the  series  contract.  The  networks 

typically  acquire  some  form  of  such  preferential  rights  in  their  present 

*  / 

contracts  with  program  suppliers.—  There  is  a  serious  question,  however, 

'k'k  / 

whether  such  rights  violate  the  Commission's  financial  interest  rule. — - 
Thus,  promulgation  of  Section  VI  (E)  (i)  as  an  industry  rule  would 
limit  the  possible  term  of  option  contracts  for  prime-time  series  to  a 
maximum  of  five  years.  This  would  apparently  reduce  somewhat  the  number 
of  options  presently  obtained.  Almost  assuredly,  however,  the  restriction 
on  acquiring  additional  options  would  affect  the  current  renegotiation 
process  because  the  decree  would  restrict  substantially  perhaps  the  most 
important  right  the  producer  has  to  offer  the  network. 

The  CBS  decree  ameliorates  this  problem  to  a  great  extent  by  per- 
ntLtting  the  acquisition  of  additional  options  throughout  the  life  of  the 
series  so  long  as  at  any  given  time  the  network  does  not  hold  more  than 
four  unexercised  options.  This  enables  the  network  and  supplier  to  nego¬ 
tiate  for  additional  options  as  part  of  a  more  general  renegotiation  of 
the  contract.  The  irony  is,  of  course,  that  the  CBS  decree,  therefore, 

does  very  little  to  alter  the  current  program  supply  practices. 

V  See  p.  188,  supra. 

**/  See  Appendix  B  at  pp.  61-64. 
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If  the  CBS  decree  becomes  final,  the  differences  between  its  terns 
regulating  annual  options  and  the  terms  of  the  NBC  decree  may  cause  NBC 
to  apply  to  the  court  for  a  modification  of  its  option  provisions.  Both 
the  NBC  and  CBS  decrees  contain  provisions  which  authorize  the  network 
to  seek  a  modification  of  its  decree  if  an  injunction  "different  in  terms  or 
provisions"  is  entered  against  either  of  the  other  two  networks.  The 
expressed  basis  for  any  such  modification  is  to  avoid  placing  the  petitioning 
network  "at  a  competitive  disadvantage."  Whether  the  differences  in  the 
option  provisions  qualify  NBC  for  relief  under  this  section  of  its  decree 
is  obviously  resolvable  only  by  the  court. 

E.  Section  VI (E) (ii)  -  Prime-Time  Series  Exclusivity 

The  decree  provisions  concerned  with  the  permissible  prime-time 
series  exclusivity  must  be  viewed  in  conjunction  with  the  preceding  dis¬ 
cussion  of  the  options  provisions.  The  initial  five  year  limit  on  options, 
for  example,  may  not  advance  the  syndication  availability  of  a  series  if 
the  network  can  retain  much  of  its  exclusivity  protection .  Conversely, 
the  ability  of  a  network  to  maintain  its  current  practice  on  options 
substantially  undisturbed  may  loom  far  less  important  if  the  producer, 

nonetheless,  can  sell  the  series  in  syndication  because  of  limitations 
placed  on  tire  network's  exclusivity  protection.  Unfortunately,  although 
the  consequences  of  applying  certain  parts  of  the  exclusivity  restrictions 
to  all  three  networks  are  quite  predictable,  the  effects  of  adopting 
certain  other  portions  are  far  more  difficult  to  evaluate. 
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The  current  practice  of  the  networks  is  to  acquire  at  the  outset 
a  blanket  protection  against  other  uses  of  the  program  series  for  the 
duration  of  the  network  agreement  with  the  supplier. On  occasion,  the 
renegotiation  of  the  contract  for  a  successful  series  prior  to  its 
specified  expiration  will  lead  to  the  network's  agreement  to  waive  its 
exclusivity  protection  against  domestic  syndication  while  the  series  is 
still  in  original  production  for  prime  time.  Even  under  these  circum¬ 
stances,  however,  the  release  date  is  usually  no  earlier  than  the  date 
for  the  expiration  of  the  initial  contract  with  the  network.  Also,  the 
network  usually  continues  to  insist  that  the  series  not  be  exhibited  in 
syndication  during  prime-time  so  long  as  the  network  continues  to 
exhibit  it  during  that  daypart. 

Two  of  decree's  provisions  concerned  with  exclusivity  are  quite 
clear  and  neither  would  disturb  the  current  practices  of  the  industry. 
The  decree  authorizes  the  network  to  retain  protection  against  any  use 
of  the  series  in  prime-time  for  the  term  of  the  network's  contract  with 
the  program  supplier.  Further,  the  decree  permits  the  network  to  retain 
protection  against  any  use  of  the  episodes  ordered  for  a  particular 


V  See  pp.  189-94,  supra . 
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season  for  the  duration  of  that  season.  These  provisions  presently  con 
stitute  a  portion  of  the  exclusivity  the  netatforks  typically  obtain. 

The  remaining  provisions  of  Section  VI  (E)  (ii)  are  substantially 
more  difficult  to  evaluate.  These  portions  of  the  decree  can  be  divided 
for  analytical  purposes  into  two  categories:  the  terms  dealing  expressly 
with  stripping  and  once-weekly  exhibition  rights  and  the  terms  dealing 
with  -"any  other  broadcast  uses."  The  decree's  limit  of  four  years  on 
protection  against  non-prime-time  stripping  on  broadcast  stations  appears, 
at  first  blush,  to  signify  a  marked  departure  from  the  prevailing 
practices.  The  limitation  would  require  the  networks  to  permit  syndica¬ 
tion  on  a  stripped  basis  at  the  conclusion  of  the  series'  fourth  season, 
even  if  the  series  continues  as  part  of  the  prime-time  schedule.  The 
proviso  contained  in  Section  VI (E)  (ii) ,  however,  substantially  reduces 
the  impact  of  the  four-year  limit.  We  have  noted  earlier  the  possible 
ambiguity  in  the  meaning  of  the  proviso,-  but  at  the  very  least  the 
decree  would  permit  a  network  to  acquire  for  its  own  use  exclusive 
stripping  and  once-weekly  exhibition  rights  and  thereby  to  prevent  the 
series  entry  into  domestic  syndication  after  the  initial  four-year  period. 
Thus,  a  network  would  be  able  to  retain  basically  the  same  protection  it 
currently  enjoys.  The  difficulty  in  evaluating  the  likely  effect  of  the 
decree's  implementation  is  the  uncertainty  about  the  proper  construction 
of  the  proviso's  language  and,  if  the  network  is  required  to  purchase 
exhibition  rights,  the  willingness  of  the  network  uo  purchase  such  rights. 


*/  See  pp.  425-27,  supra. 


-449- 


The  effect  of  the  three  year  limit  is  equally  difficult  to  predict, 
in  part  because  of  uncertainty  as  to  the  meaning  of  "broadcast  uses . " 

It  is  not  perfectly  obvious  that  the  term  "broadcast  uses"  includes  dis¬ 
tribution  on  pay  cable  or  videocassettes.  If  not  within  the  scope  of 
the  provision,  the  network  clearly  would  be  able  to  obtain  more  extensive 
protection  against  such  uses  of  a  series.  In  part  the  difficulty  in 
evaluation  derives  from  the  fact  that  even  if  encompassed  by  the  decree, 
these  other  uses  of  the  series  are  just  beginning  to  emerge  as  important 
markets  for  network  programs.  Accordingly,  even  if  one  could  state  that 
the  exclusivity  against  pay  cable  contained  in  network  agreements  with 
suppliers  would  be  changed  by  the  decree,  it  is  difficult  to  state  with 
any  precision  the  practical  effect  of  the  change. 

Thus,  we  return  the  observation  made  at  the  outset  of  this  dis¬ 
cussion  that  the  consequences  of  implementing  certain  important  portions 
of  Section  VI  (E)  (ii)  are  very  troublesome  to  predict.  Assuredly,  however, 
it  overstates  the  case  to  assert  that  "[tjhis  provision  should  free  a 

substantial  number  of  entertainment  program  series  for  syndication  and 

*/ 

other  uses  much  earlier  than  is  currently  possible."  —  This  bold 
contention  appears  to  ignore  not  only  the  ambiguity  of  parts  of  the 
section,  but  also  the  unambiguous  parts  which  permit  the  network  to 
continue  the  protection  it  currently  enjoys. 


*/  Competitive  Impact  Statement,  supra,  41  Fed.  Reg.  at  52,025. 
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F.  Section  VI (E) (iii)  -  Theatrical  Exclusivity 

Unlike  the  preceding  section,  this  portion  of  the  decree  is  quite 

clear  and  straight-forward.  Despite  its  sweeping  language,  however, 

this  section  is  unlikely  to  have  a  major  impact,  at  least  at  present, 

because  of  the  particular  process  by  which  most  theatrical  films  are 

distributed.  A  more  detailed  description  of  this  process  is  set  forth 

*  / 

in  the  discussion  of  the  syndication  business.—'  Briefly  stated, 
however,  theatricals  are  usually  distributed  in  a  sequence  of  discrete 
steps.  First,  the  films  are  released  in  theatres,  then  licensed  to 
pay  services,  including  pay  cable  and  subscription  television,  then 
licensed  to  the  networks,  and  finally  released  in  syndication.  The 
release  of  films  for  cassette  and  disc  distribution  is  a  new  develop¬ 
ment  and  has  not  yet  become  an  established  part  of  this  process.  Thus, 
the  timing  of  such  distribution  remains  unclear  at  this  writing. 

The  assumption  of  this  distribution  sequence  is  that  the  value 
of  the  film  is  exhausted  in  one  market  before  it  is  released  in  the 
next.  Accordingly,  it  is  likely  to  be  of  little  note  to  either  a 
producer  or  a  network  that  the  decree  prohibits  acquisition  of  exclusi¬ 
vity  against  theatrical  release  or  closed-circuit  television  exhibition 
or  exhibition  in  vehicles  such  as  airplanes.  Release  in  those  markets 
normally  precedes  network  exhibition.  However,  the  two  markets  which 
would  appear  to  compete  the  most  directly  with  networks,  pay  television 


*/  See  pp.  159-61,  supra. 
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and  syndication,  are  not  addressed  by  the  decree.  Presumably ,  -  the  networks 
can  negotiate  for  whatever  protection  they  desire,  subject  only  to  the 
general  restrictions  of  antitrust  law.  As  noted  above,  the  infancy  of 
the  cassette  and  disc  markets,  makes  the  prohibition  of  restraints  in 
those  markets  of  relatively  minor  importance  currently. 

The  basic  point  is  that  the  decree's  theatrical  exclusivity  pro¬ 
visions  are  unlikely  to  have  a  significant  impact  on  the  current  practices 
of  the  networks .  The  exclusivity  prohibited  by  the  decree  is  usually  not 
of  interest  to  the  networks  and  the  exclusivity  that  is  of  interest  to 
the  networks  is  not  prohibited  by  the  decree.  Obviously,  however,  it  is 
impossible  to  predict  whether  within  the  next  15  years  the  decree's 
provisions,  especially  with  respect  to  cassette  and  disc  distribution, 
will  operate  to  frustrate  the  networks'  desires  to  seek  additional 
protection. 

G.  Section  VI (F)  -  Pilots 

This  section  is  in  many  ways  among  the  most  difficult  to  decipher 
and  at  the  same  time  among  the  least  likely  to  have  any  effect.  The 
complex  regulatory  scheme  described  earlier  in  the  discussion  of  the 
consent  decree  is  directed  to  one  basic  objective:  to  limit  the  duration 
of  the  option  a  network  acquires  in  connection  with  the  production  of 
a  pilot  for  a  prime-time  entertainment  series.  The  decree  divides  pilots 
into  two  categories,  those  not  financed  by  a  network  and  those  financed 
in  whole  or  in  part  by  a  network.  The  number  of  pilots  not  financed  by 
a  network  is  so  few  that  any  regulation  of  than,  no  matter  how  innovative, 
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would  not  have  any  significant  effect.  The  pilots  financed  by  the  net¬ 
works  are  further  divided  into  two  categories.  First,  the  network 
options  for  pilots  which  are  accepted  or  finally  rejected  at  the  earliest 
date  contemplated  by  the  pilot  contract  are  subject  to  a  maximum  one 
year  term.  This  provision  also  is  unlikely  to  have  any  significant 
effect  on  current  practices  because  the  networks  rarely  obtain  options 
that  extend  beyond  one  year.  None  of  the  contracts  we  reviewed  contained 
an  option  period  that  extended  beyond  one  year  and  many  were  far  shorter. 

The  second  category  of  network— financed  pilots  are  those  which  are 
neither  accepted  nor  finally  rejected  by  the  network  for  the  earliest 
season  contemplated  by  the  pilot  contract.  These  are  the  pilots  subject 
to  the  labyrinthine  regulatory  scheme  and  the  ones  most  likely  to  be 
affected  by  the  decree  because  many  current  pilot  contracts  are  drafted 
with  the  expectation  that  the  series  may  be  considered  for  approval  on 
two  occasions.—^  Unfortunately,  it  is  not  at  all  certain  that  the 
effect  of  adopting  this  decree  provision  will  further  the  government ' s 
objective  of  enhancing  "competition  between  the  networks  by  freeing  the 
producers  of  as  many  as  65%  of  the  program  pilots  not  selected  by 

[a  network]  to  offer  their  pilots  to  other  networks  or  television 
**  / 

stations . " — - 

Many  of  the  contracts  which  we  reviewed  and  which  contemplated 
consideration  as  a  mid-season  replacement  established  delivery  dates 
long  after  October  1,  some  as  late  as  Novenfoer.  With  respect  to  these 

*/  This  is  especially  true  of  pilots  initially  delivered  for  consideration 
as  a  mid-season  replacement. 

**/  Competitive  Impact  Statement,  supra ,  41  Fed.  Reg.  at  52,026 
(footnote  omitted) . 
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pilots,  the  decree  obviously  would  permit  the  networks  to  consider  the 
series  for  placement  in  its  schedule  on  two  occasions,  exactly  as  they 
often  do  now.  Thus,  the  effect  of  the  decree  may  be  simply  the  adjust¬ 
ment  of  the  pilot  delivery  dates.  Although  this  same  technique  would 
not  work  for  pilots  delivered  initially  for  placement  in  the  fall 
schedule  since  they  usually  are  delivered  between  January  and  March, 
many  of  those  contracts  already  establish  a  date  certain  in  April  or 
May  for  the  network's  exercise  of  its  option. 

Aside  from  questions  of  the  decree's  effectiveness  in  "freeing" 
pilots  produced  pursuant  to  rather  typical  schedules,  the  decree  also 
suffers  from  its  failure  to  address  at  least  one  practice  that  is 
becoming  increasingly  widespread.  During  the  past  few  years,  networks 
have  begun  to  use  "short  orders"  in  addition  to  or  in  lieu  of  program 
pilots.  This  practice  involves  a  network  order  for  fewer  episodes 
than  are  usually  ordered  for  a  series  that  is  actually  to  occupy  a 
place  in  the  network's  permanent  schedule.  The  objective  of  an  order 
of  between  four  and  seven  episodes  is  to  provide  the  network  with 
additional  information  in  making  its  final  decision  on  whether  to  go 
forward  with  the  series.  Thus,  a  short  order  basically  serves  the  same 
purpose  as  a  program  pilot,  but  short  orders  are  not  mentioned  in  the 
consent  decree.  A  network  could  avoid  the  decree,  if  it  wished  to  do 
so,  by  using  short  orders  in  lieu  of  pilots. 
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H.  Section  VI  (G)  -  Spin-offs 

This  limitation  on  the  protection  a  network  can  obtain  with  respect 
to  spin-offs  based  on  "non-continuing  characters"  almost  certaintly  would 
have  a  procedural  effect  on  the  current  prevailing  practices,  but  the 
substantive  effect  is  more  difficult  to  analyze.  The  decree  would 
cause  the  clauses  about  spin-offs  in  most  contracts  to  be  phrased  more 
carefully.  Some  contracts  currently  incorporate  blanket  spin-off 
protection  in  broadly  worded  exclusivity  protection  and  even  contracts 
with  clauses  addressed  specifically  to  spin-offs  do  not  frequently 
distinguish  between  continuing  and  non-continuing  characters.  The 
decree,  therefore,  would  require  changes  in  the  contract  language. 

The  substantive  consequences  of  the  decree  are  more  troublesome. 

In  part,  this  is  because  the  decree  does  not  address  the  tension 
between  the  exclusivity  provisions  authorized  by  Section  VI (E) (ii)  and 
the  spin-off  provisions  contained  in  Section  VI (G) .  Moreover,  and 
probably  more  importantly,  in  only  four  of  the  23  prime-time  contracts  we 

reviewed  did  the  network  obtain  more  than  first  negotiations,  first 

■  *  / 

refusal  rights  to  spin-offs  based  on  non-continuing  characters.— 

Further,  it  is  unclear  to  us  whether  continuing  or  non-continuing 
characters  are  the  more  fertile  source  of  spin-offs.  Instinctively, 
one  suspects  that  continuing  characters  are  more  likely  to  form  the 
basis  for  a  new  series  and  to  the  extent  that  is  true,  the  unaffected 
right  of  the  network  to  obtain  a  flat  prohibition  is  a  more  noteworthv 
result  of  the  decree  than  the  restraints  placed  on  non-continuing 
character  spin-offs.  Ihere  are,  however,  examples  of  successful  spin¬ 
offs  based  on  non-cont .nuing  characters  and,  accordingly,  we  hesitate 


V  See  p.  196,  supra. 
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to  assert  that  the  relief  provided  is  without  effect. 

What  can  fairly  be  stated  about  this  provision  in  the  decree  is 
that  it  clearly  would  prevent  the  networks  for  19  years  from  obtaining 
a  blanket  prohibition  against  spin-offs  and  it  equally  clearly  would 
result  in  more  carefully  worded  clauses  in  program  supply  contracts. 

Its  practical  impact  on  the  number  of  spin-offs  that  might  becorte 
available  to  other  networks  is  simply  unknown,  but  based  on  the 
evidence  we  have  reviewed  would  be  very  slight. 

I-  Section  VI (H)  -  Repeat  Exhibitions 

This  portion  of  the  decree  basically  would  regulate  the  time  when 
a  network  could  acquire  certain  rights  to  repeat  exhibitions  of  series 
episodes  produced  for  previous  broadcast  seasons .  Its  apoarent  purpose 
is  to  prevent  the  network  from  conditioning  purchase  of  the  series  on 
the  producer's  relinquishment  of  repeat  exhibition  rights.  Because  of 
the  usual  process  of  contract  negotiations  between  the  supplier  and 
network,  this  clause  is  unlikely  to  have  a  dramatic  effect. 

The  provision  would  prevent  the  network  from  acquiring  rights  to 

additional  exhibitions  of  more  than  3  episodes  each  season  until  the 

network  has  ordered  episodes  for  the  first  season.  As  noted  in  the 

discussion  of  program  supply  contracts,  formal  agreements  between 

networks  and  producers  frequently  are  not  executed  until  after  the 

**  / 

initial  episodes  have  been  ordered  ~~Thus ,  in  many  cases  the  protection 
given  suppliers  would  be  more  apparent  than  actual.  Moreover,  our  review 


V  Consider,  e.g. ,  ABC’s  Pork  and  Mindy. 


**/  See  pp.  183-84,  supra. 
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of  the  contract  files  indicates  that  networks  have  not  displayed  an 
intense  interest  in  exhibiting  episodes  from  previous  seasons  in 
prime  time.  Typically,  the  contract  with  the  producer  requires  the 
network  to  exhibit  a  specified  minimum  number  of  repeats  from  the 
current  season. 

To  the  extent  that  the  provision  is  intended  to  frustrate  a 
network  attempt  to  obtain  daytime  stripping  rights  without  executing 
a  separate  agreement  with  the  producer,  the  provision  seems  too 
broadly  worded  and  unnecessary.  Current  contracts  between  networks 
and  suppliers  usually  provide  the  suppliers  with  ample  protection 
against  such  an  abuse.  We  did  not  find  a  single  example  of  a  network 
daytime  stripped  program  which  was  not  the  subject  of  a  separate 
contract  addressed  exclusively  to  those  rights. 

J.  Talent  Contracts 

Unlike  the  NBC  decree,  the  CBS  proposed  decree  places  an  express 
restriction  on  the  use  of  a  network  talent  agreement  with  an  individual 
who  is  being  employed  in  a  series  to  frustrate  the  sale  of  that  series 
to  another  purchaser  after  CBS  has  cancelled  the  series  or  allowed  its 
options  to  expire.  Aside  from  the  fact  that  we  lack  any  basis  for  deter¬ 
mining  whether  90  days  is  an  appropriate  suspension  term,  the  CBS  talent 
provision  almost  certainly  will  accomplish  its  discrete  purpose.  The 
importance  of  the  issue  the  provision  addresses  is  more  problematic.  The 
number  of  series  that  have  changed  networks  in  the  course  of  their  history 
is  rather  modest.  Moreover,  we  are  not  aware  and  the  government’s 
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Conpetitive  Impact  Statement  does  not  substantiate  that  the  reasons  for 
the  small  number  of  changes  have  been  agreements  between  creative  talent 
and  the  networks.  Thus,  while  the  CBS  provision  may  be  important  in  a 
few,  marginal  cases,  it  is  not  our  impression  that  its  enactment  would 
have  a  significant  effect  on  the  current  industry. 

K.  Summary 

The  length  and  detail  of  the  preceding  discussion  indicates  the 
difficulties  in  attempting  to  summarize  in  a  meaningful  way  the  salient 
points  of  the  decree.  Instead,  it  is  more  useful  to  state  the  broader 
conclusions  which  our  review  of  the  decree  has  suggested.  At  the  outset, 
there  are  certain  observations  which  the  preceding  discussion  has  not 
addressed,  but  which  deserve  mention  at  this  point. 

The  decree  makes  a  number  of  distinctions  the  basis  of  which  is 
neither  self-evident  nor  explained  by  the  Competitive  Impact  Statement, 
the  court's  opinion,  or  the  decree  itself.  Certain  provisions,  for 
example,  are  effective  for  limited  and  varying  periods  of  time.  The 
decree's  provisions  regarding  options  and  exclusivity  are  effective  for 
15  years  while  the  sections  dealing  with  pilots  and  spin  offs  are 
effective  for  10  years.  The  basis  for  and  effect  of  this  distinction 

-fa  / 

are  simply  not  clear.-  Similarly,  some  of  the  provisions  apply  only 


* /  The  permanent  restrictions  on  network  behavior ,  i.e. ,  Section  IV  and 
VI  (A) ,  appear  to  share  the  common  characteristic  that  each  has  an 
independent  basis  for  its  promulgation  in  addition  to  the  decree, 
the  Commission's  rules  in  the  case  of  Section  IV  and  the  antitrust 
laws  in  the  case  of  Section  VI  (A)  . 


-458- 


to  prime-time  programs  and  others  apply  to  programs  in  all  dayparts. 

For  example,  it  is  particularly  difficult  to  understand  why  the  option 
limitation  applies  to  prime-time  but  not  daytime  programs.  Again,  the 
significance  and  purpose  of  the  distinction  are  not  explained. 

A  second  major  problem  with  the  decree  is  that  it  would  appear 
to  be  an  enforcement  nightmare.  The  decree  seems  to  assume  a  much 
mare  formal,  systematic  relationship  between  producers  and  networks 
than  actually  typifies  the  current  program  development  process.  This 
point  is  discussed  in  more  detail  in  our  section  analyzing  program 
contracts.—^  It  is  sufficient  at  this  point  to  note  that  the  decree's 
repeated  use  of  delays  in  the  network's  acquisition  of  rights,  such  as 
the  right  to  additional  repeat  exhibitions,  is  based  on  a  perception  oi 
the  chronology  of  program  development  that  ignores  the  actual  fluidity 
and  informal  nature  of  the  process.  Networks  usually  do  not  develop 
programs  in  the  same  way  manufacturing  companies  normally  purchase 
machinery .  The  attempt  to  impose  the  structure  of  the  decree  on  the 
current  industry  would  appear  fraught  with  serious  problems . 


*/  See  pp.  162-226,  supra. 
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In  a  more  substantive  vein,  the  preceding  discussion  of  the  likely 
effects  of  the  decree  on  prevailing  contract  practices  if  it  were 
applied  to  all  three  networks  has  articulated  our  skepticism  about  the 
anticipated  impact  of  most  of  the  provisions.  Without  derogating  the 
good  faith  of  the  Justice  Department  and  its  effort  to  reach  a  satis¬ 
factory  settlement  in  a  very  complex  and  difficult  proceeding,  our 
considered  conclusion  is  that  most  of  the  decree's  provisions  are 
either:  1)  addressed  to  relatively  unimportant  issues  (e.g.,  rights  to 

repeat  exhibitions,  tying  network  purchase  of  a  program  to  use  of  network 
production  facilities) ;  or  2)  unlikely  to  accomplish  the  asserted 
objective  (e.g.,  restrictions  on  options)  ;  or  3)  so  difficult  to  under¬ 
stand  precisely  what  is  intended  that  predicting  the  effects  becomes 
utterly  speculative  (e^g.,  restrictions  on  exclusivity)  or  a  combination 

of  these  (e.g. ,  regulation  of  pilots) . 

This  litigation  commenced  with  the  government ' s  allegations  of 
monopolization  and  anti-competitive  behavior  by  the  three  networks. 

The  striking  irony  of  the  consent  decree  is  that  to  the  extent  it  does 
not  alter  in  any  fundamental  way  the  current  practices  of  the  networks 
in  acquiring  programs,  the  decree  misses  its  intended  target.  At  bottom, 
the  decree  does  not  substantially  alter  practices  which  appear  important 
to  maintaining  the  current  structure  of  network  program  acquisition, 
such  as  the  present  options  and  spin-offs  practices  and  does  substan¬ 
tially  alter  practices  \Ahich  appear  unimportant,  such  as  the  present 
pilot  and  in-house  production  practices.  Therefore,  the  net  result  of 
the  consent  decree  is,  in  large  measure,  to  ratify  the  practices  which 
the  government  charged  in  its  complaint  reflect  the  unlawful  exercise  of 


"monopoly"  power. 
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V.  Conclusion 

The  foregoing  analysis  of  the  antitrust  suit  and  the  NBC  consent 
decree  suggests  two  general  conclusions.  First,  the  theory  the  govern¬ 
ment  is  pursuing  in  this  litigation  strikes  us  as  both  difficult  to 
comprehend  and  inconsistent  with  our  own  understanding  of  the  dynamics 
of  the  network  program  supply  business  and,  more  generally,  the  current 
system  of  commercial  network  television.  Second,  the  remedies  proposed 
by  the  government,  especially  as  reflected  by  the  consent  decree,  appear  un¬ 
likely  to  bring  about  any  reduction  in  whatever  market  power  networks  wield, 
but  quite  likely  to  require  careful  and  continuing  involvement  of  at  least 

the  government  and  probably  the  court  to  enforce  the  terms . 

Our  analysis  of  the  suit  describes  at  various  points  the  problems 
we  have  in  understanding  the  government's  theory  of  liability.  lAare- 
over,  the  other  sections  of  this  report  which  describe  the  program  acqui¬ 
sition  process,  the  contractual  relationships  between  the  networks  and 
their  suppliers,  and  the  economic  considerations  which  characterize  the 
network- supplier  relationship  articulate  in  some  detail  our  own  under¬ 
standing  of  the  program  supply  business.  Our  conclusions  with  respect 
to  the  consequences  of  this  description  for  Commission  policies  are  set 
forth  in  the  next  chapter.  It  suffices  at  this  point  to  suggest 
that  the  characterization  of  the  networks  as  monopsonists  extracting 
from  diminitive  program  suppliers  unilaterally  burdensome  terms  which 
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The  preceding  chapters,  together  with  the  appendices  to  this  report, 
describe  in  detail  the  markets  for  network  and  syndicated  television 
programs.  Throughout  that  description  we  have  attempted  to  analyze 
the  different  incentives  and  opportunities  confronting  firms  and  indivi¬ 
duals  in  these  markets,  the  factors  that  give  rise  to  these  incentives  and 
opportunities,  and  the  institutions,  commercial  practices  and  structural 
forms  that  have  emerged  as  a  result.  To  recapitulate  all  these  conclusions 
here  would  be  pointless  and  tedious.  Rather,  we  express  our  conclusions  in  the 
form  of  an  analysis  of  the  central  Questions  the  Federal  Communications  CammissioiV 

confronts:  how  have  FCC  and  other  federal  regulations  affected  the  structure  and 
behavior  of  program  supply  markets?  Have  networks  or  suppliers  engaged  in 

practices  which  could  be,  but  have  not  yet  been,  subjected  to  effective 
regulation,  that  are  anticompetitive,  increase  entry  barriers  confronting 
potential  entrants  into  network  or  program  supply  markets,  or  otherwise 
adversely  affect  the  public  interest? 

I.  Standards  For  Assessing  FCC  Regulations 
Ta  analyze  the  effectiveness  of  current  and  potential  Commission 
regulations  aimed  at  the  television  program  supply  markets,  we  must  under¬ 
stand  the  policies  and  objectives  the  FCC  has  pursued  in  this  area.  From 
there,  we  may  proceed  to  analyze  the  principal  effects  upon  the  industry's 
structure  and  behavior  that  the  Commission's  policies  do  or  should  seek 
to  achieve. 

A.  Jurisdictional  Considerations 

At  the  very  outset,  it  should  be  understood  that  the  Commission ' s 
interest  in  program  supply  markets  is  indirect.  The  Commission  lacks 
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effect  ively  shield  the  networks  from  competition  with  each  other  is,  at 
best,  a  caricature. 

Our  description  of  the  network  program  development  process  and 
contractual  relationships  with  suppliers  together  with  the  preceding 
analysis  of  the  likely  effects  of  the  consent  decree  indicate  our  con¬ 
cern  With  the  remedies  the  government  has  proposed.  Moreover,  given 
the  fluid,  informal,  and  idiosyncratic  arrangements  that  typify  the 
relationships  between  networks  and  individual  program  producers,  this 
business  appears  a  particularly  inappropriate  candidate  for  the  close, 
ongoing  involvement  of  government  antitrust  lawyers  or  a  federal  district 
court  in  enforcing  the  remedies.  The  measures  suggested  by  the  government 
are  not  ones  we  believe  the  Commission  should  consider  adopting  as  rules. 
If  the  network  practices  attacked  in  the  decree  reflect  the  exercise  of 
ironopsony  power,  the  only  sensible  remedy  is  to  strike  at  the  source  of 
that  power.  Neither  the  Commission  nor  the  Justice  Department  has  the 
divine  wisdom  required  to  re-shape  these  practices  to  nuke  them  identical 
to  those  a  competitive  market  would  produce,  nor  the  power  to  prevent 
a  "monopsonist"  from  behaving  like  a  monopsonist  by  altering  some  of  the 


terms  upon  which  it  does  business. 
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direct  jurisdiction  over  program  producers  and  has  successfully  asserted 
jurisdiction  to  regulate  networks'  dealings  with  their  program  suppliers 
only  on  the  theory  that  such  authority  was  "reasonably  ancillary"  to  its 
plenary  powers  to  regulate  broadcast  licensees.—  Thus,  it  would  appear 
that  the  FCC's  objectives  in  regulating  program  supply  markets  are  to  be 
drawn  from  its  goals  in  regulating  broadcasting. 

Counterbalancing  the  Coirmission ' s  role  is  that  of  antitrust.  General 
principles  of  antitrust  law  apply  fully  to  program  supply  markets  and  the 
Department  of  Justice  and  the  Federal  Trade  Commission  have  authority  to 

**  g 

apply  antitrust  statutory  proscriptions  to  networks  and  program  suppliers. 
Thus,  in  determining  whether  to  exercise  its  indirect  jurisdiction  over 
the  practices  of  the  program  supply  markets,  the  FCC  presumably  should 
consider  whether  antitrust  litigation  is  more  effective  as  a 
means  of  pursuing  its  objectives  or  obtaining  effective  relief.  The 
availability  of  antitrust  litigation  does  not  rob  the  Commission  of  an 
otherwise  legitimate  concern  with  competition  in  program  supply  markets, 
but  does  offer  a  clear  alternative  to  reliance  on  agency  oversight,  adjudi¬ 
cation  and  rule-making. 

B.  FCC  Objectives  in  Regulating  Program  Supply  Markets 

Of  course,  not  all  FCC  policies  with  respect  to  its  broadcast  licensees 
implicate  regulation  of  the  program  supply  markets.  For  example,  avoiding 

*/  see  Mt.  Mansfield  Television  v.  FCC,  442  F.  2d  470  (2d  Cir.  1971). 

**/  once  the  FCC  has  exercised  its  indirect  jurisdiction  over  network  program 
supply  market  practices,  authority  to  obtain  similar  or  related  goals 
through  antitrust  litigation  may  raise  thorny  jurisdictional  Questions. 

See  pp.  396-97,  supra . 

***/  see  Mt.  Mansfield  Television  v.  FCC,  supra. 
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interference  among  television  stations'  signals  requires  no  ancillary 
restraints  on  program  purchases.  It  is,  rather,  Commission  policies  with 
respect  to  the  content  of  licensees'  broadcasts  that  may  generate  interest 
in  Commission  regulation  of  program  supply.  In  the  programming  area,  the 
Commission's  principal  objectives  appear  to  be  promoting  diverse  pro¬ 
gramming  choices  from  diverse  sources,  enhancing  licensee  responsiveness  to  lc 
needs  and  interests,  and  protecting  licensee  discretion  over  what  shall  be  arc 


The  goal  of  promoting  diversity  is  reflected  in  a  number  of  regula¬ 


tions  including  those  limiting  concentration  of  ownership  and  control,— 


/ 


** 


/ 


establishing  the  fairness  doctrine, — -  and  surveying,  for  consideration 


in  license  proceedings,  the  extent  to  which  a  licensee  presents  a  variety 

***/ 


of  program  types. 


Similarly,  the  purpose  of  enhancing  licensee 


responsiveness  to  local  needs  and  interests  underlies,  for  example,  the 


****  /  *****  / 
ascertainment  requirement, - -  the  political  access  rules, - 7  and  the 


******  / 

basic  table  of  television  station  allocations. -  Preservation  of 


licensee  discretion  was  a  central  reason  for  rejecting  proposals  for  a 


*******  / 

general  paid  access  requirement - -  and  for  adopting  certain  regula¬ 


tions  of  network  affiliation  contracts. - 


******** 


/ 


See ,  e . g . ,  Multiple  Ownership  of  Standard,  FM  and  Television 
Broadcast  Stations,  12  FCC  2d  306  (1970) . 

See,  e.g..  Fairness  Report,  48  FCC  2d  1  (1974). 

See  FCC  Form  303  (Sept.,  1976). 


See  Report  re  En  Banc  Programming  Inquiry,  44  F.C.C.  2303  (1960) . 

See  Use  of  Broadcast  and  Cablecast  Facilities  by  Candidates  for 

Public  Office,  34  F.C.C.  2d  510  (1972) . 

******/  See  Sixth  Report  and  Order,  41  F.C.C.  148,  167  (1952) . 

*******/  See  CBS,  Inc,  v.  Democratic  Nat'l  Comm.,  412  U.S.  94  (1973) . 

********/  See  FCC,  Report  on  Chain  Broadcasting  i(May,  1941)  . 


*/ 

**  / 
***/ 
****/ 
*****/ 
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In  explaining  its  adoption  of  the  prime  time  access,  financial 
interest  and  syndication  rules,  the  Commission  explained  that  each  of  these 
goals  may  lead  to  regulations  implicating  the  program  supply  market.  Thus, 
the  Commission  variously  explained  its  purposes  as  to  restrain  network 
dominance  of  nightime  television,—  to  open  access  for  new  producers  to 

ick  / 

nightime  programming  hours,-—  to  dilute  network  control  over  programs 

available  to  viewers -  and  to  provide  an  opportunity  for  stations  to 

exercise  their  discretion  in  presenting  programs  in  light  of  community 
needs  and  interests.—  -  — / 

At  a  level  of  generality  that  encompasses  the  entire  program,  supply 
process,  the  Commission's  expressions  of  broadcastincr  objectives  that  may 
require  program  supply  regulation  suggest  that  such  regulations  are  or 
should  be  designed  to  promote  three  objectives:  (1)  to  enhance  responsive¬ 
ness  to  local  concerns;  (2)  to  protect  and  stimulate  competition  among 
networks,  among  program  suppliers,  and  between  network  and  non-network 
sources  for  licensee  time;  and  (3)  to  increase  the  number  and  types  of  pro¬ 
grams  produced  by  different  suppliers  and  offered  to  viewers.  The  third 
objective  is  often  characterized  loosely  by  the  term  "diversity."  As  our 
description  suggests,  the  concept  of  diversity  as  a  Commission  objective  has 
three  different,  but  related,  dimensions:  the  types  of  programs,  the  sources 

V  Amendment  of  Part  73  of  the  Commission's  Rules  and  Regulations  with 
Pespect  to  Competitiveness  and  Responsibility  in  Network  Television 

Broadcasting,  Report  and  Order,  23  PCC  2d  382,  385-86,  394-95  (1970). 

**/  Id.  at  395. 

***/  Id.  at  394-97. 

****  / 


Id.  at  397. 
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of  programs,  and  the  number  of  choices  or  outlets  available  to  viewers  at 
any  one  time.  Of  these,  the  most  important  is  the  number  of  choices 
available  because  this  dimension  substantially  affects  the  other  two.  The 
lumber  of  alternatives  available  to  viewers  principally  determines  the 
extent  to  which  varying  program  types  and  larger  numbers  of  producers  will 
be  accessible  to  viewers.  If  viewers'  options  are  constricted,  the 
opportunities  for  any  particular  program  type  as  well  as  the  system's 
accessibility  to  each  program  source,  are  reduced.  Consequently,  it  is 
usually  preferable  to  measure  whether  a  policy  fosters  diversity  by 
inquiring  principally  whether  it  increases  viwers '  options.  Certain 
policies,  however,  my  be  adopted  or  suggested  that  foster  only  one  aspect 
of  diversity.  In  such  cases  it  is  necessary  to  identify  the  goals  of  these 
policies  particularly  as  well  as  to  test  the  extent  to  which  they  affect 
the  other  dimensions  of  diversity.  In  the  analysis  that  follows,  we  seek 
to  describe  the  extent  to  which  present  and  proposed  rules  attain  those 
objectives  as  well  as  other  principal  observable  or  predictable  effects 
these  rules  have  had  or  would  have  upon  program  supply  market  behavior 
and  structure. 

Before  turning  to  that  analysis,  it  is  important  to  observe  that 
the  Commission  has  generally,  although  not  uniformly,  refused  to  adopt  as 
an  objective  enhancing  the  relative  profitability  of  either  program  pro¬ 
ducers  or  program  purchasers.  Most  recently,  it  has  expressly  disclaimed 

*/ 

such  an  interest  in  the  Notice  initiating  the  present  proceeding.—  Even 


*/  See  Initial  Notice  of  Inquiry,  42  Fed.  Reg.  4992,  4995  (para.  23)  (1977) 
Further  Notice  of  Inquiry,  43  Fed.  Reg.  50,  (para.  6)  (1978) . 
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were  the  Commission  to  change  its  mind  on  this  issue,  it  seems  quite  clear 
that  it  would  be  powerless  to  act  upon  that  desire.  We  can  find  nothing 
in  the  Coninunications  Act,  or  the  judicial  decisions  construing  it, 
remotely  implying  that  the  Commission's  "ancillary"  jurisdiction  over 
program  supply  markets  includes  authority  to  re-arrange  the  relative  pro¬ 
fits  of  purchasers  and  suppliers  of  television  programs.  In  fact,  the 

*  / 

Act  seems  decidedly  opposed  to  that  view.—  Commission  rules  may  have 
incidental  effects  on  producers'  or  distributors'  profits,  but  we 
continue  to  assume  that  a  rule  resting  solely  on  that  purpose  would  be 
invalid  and  that  permissible  FCC  policies  must  be  designed  specifically 
to  promote  the  public  interest. 


*/  Cf.  Communications  Act  of  1934,  §3(h),  47  U.S.C. 
Video  Corp . ,  440  U.S.  689  (1979). 


§153 (h) ;  FCC  v.  Midwest 
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II .  Current  Regulations 

In  1970,  the  Commission  promulgated  three  regulations  specifically 

*  / 

directed  to  the  television  program  supply  business.—  These  three  rules, 
the  financial  interest,  syndication,  and  prime  time  access  rules,  repre¬ 
sent  the  Commission's  initial,  and  to  date  only,  attempts  to  affect  the 

program  offerings  available  to  viewers  by  restraining  network  conduct 

**  / 

in  acquiring  and  distributing  programs. — '  This  discussion  analyzes 
the  effectiveness  of  these  regulations,  measured  against  the  Commission's 
articulated  rationale  in  adopting  them  and  the  Commission's  overriding 
concerns  about  diversity,  localism,  and  competition. 

A.  Financial  Interest  and  Syndication  Rules 

The  terms  of  the  financial  interest  and  syndication  rules  have  been 

described  in  some  detail  at  several  places  in  this  report  and  will  not  be 
***  / 

restated  here. - -  In  setting  forth  its  rationale  for  adopting  the  rules, 

the  Commission  emphasized  three  objectives:  1)  enhancing  the  profita¬ 
bility  of  program  producers;  2)  restraining  or  diminishing  the  networks' 
bargaining  power,  allegedly  derived  from  their  control  over  access  to 
affiliated  stations  and  employed  to  extract  syndication  and  other 

financial  interests  from  producers;  and  3)  preventing  networks  from 

**•**/ 

favoring  programs  in  which  they  had  these  interests. - -  The  prohibi- 


*/  Amendment  of  Part  73  of  the  Commission's  Rules  and  Regulation  with  Respect 
to  Competitiveness  and  Responsibility  in  Network  Television  Broadcasting, 
Report  and  Order  23  FCC  2d  382  (1970)  [hereinafter  PTAR  I] . 

**/  see  Appendix  A  infra  for  a  discussion  of  the  constitutional  issues  raised 
by  such  regulations. 

***/  See,  e.g. ,  discussion  of  the  NBC  consent  decree,  pp.  417-20,  supra. 


****/See  PTAR  I,  at  392-99. 
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tions  against  network  acquisition  of  financial  interests  and  syndication 
rights  in  independently  produced  programs  are  unlikely  to  accomplish 
either  of  the  first  two  objectives.  The  rules,  of  course,  do  prevent  the  net¬ 
works  from  favoring  programs  in  which  they  have  such  interests  since  they  can  no 

longer  be  acouired.  Our  conclusion,  however,  is  that  either  the  rules  were  un¬ 
necessary  to  accomplish  this  goal  or  the  Commission  failed  to  consider  fully 

the  implications  of  imposing  regulations  to  prevent  such  favoritism, 

1.  Producer  profitability 

The  Commission's  statement  that  these  rules  were  specifically 

designed  to  improve  the  profits  of  producers  is  perplexing.  The  Commis- 

•  *  / 

sion,  historically  and  particularly  in  this  docket,—  has  consistently 

taken  the  position  that  profitability  of  program  producers  is  not  a 

matter  of  its  direct  concern.  Indeed,  neither  the  statutory  nor  the 

constitutional  mandates  under  which  the  Commission  operates  can  fairly 

be  construed  to  authorize  intrusion  into  the  program  supply  business 

solely  for  the  purposes  of  enhancing  the  profits  of  suppliers.  It  is  at 

the  very  least  quite  difficult  to  comprehend  how  the  interests  of  television 

viewers  are  affected  by  the  division  of  advertising  revenues  between  net¬ 
works  and  program  producers. 

Apparently,  the  explanation  offered  was  that  improving  the  income 
of  network  producers  is  necessary  to  stimulate  competition  in  first-run 
syndication  and  thereby  foster  diversity  and  competition  in  the  production 
of  television  programs.  Perhaps  that  assertion  is  sufficient  to  allay 


*/  See  Notice  of  Inquiry,  42  Fed.  Reg.  4792,  4995  (1977) ;  Further  Notice 
of  Inquiry,  43  Fed.  Reg.  50,126  50,127  (1978) . 


470  - 


legalistic  jurisdictional  objections,—  but  it  is  nevertheless  a 
non-sequitur.  This  report  unambiguously  demonstrates  that  the  program 
supply  business  is  competitive  and  adaptable.  It  will  provide  pro¬ 
grams  Of  whatever  type  and  quality  the  markets  demand.  The  increase 
in  the  number  of  first-run  syndication  suppliers  and  first-run 
syndicated  programs  following  the  promulgation  of  the  access  rule 
provides  significant  support  for  this  proposition.  Further,  program  pur¬ 
chasers,  including  the  networks,  will  pay  suppliers  at  least  the  opportunity 
cost  of  the  resources  necessary  to  produce  the  programs.  The  absence  of 

" network  quality"  programs  from  the  first-run  syndication  market  is  a 

function  of  the  characteristics  of  that  market,  described  earlier  in 

**  / 

this  report, — 7  and  not  a  function  of  the  profits  producers  earn  from 
network  production.  If  first-run  syndicated  programming  is  in  sufficient 
demand  that  it  is  profitable  to  produce  it,  such  programming  will  be 
produced.  If  it  is  not  profitable,  no  firm  is  going  to  produce  it,  no 
matter  how  great  the  profits  from  network  production  may  be. 

Although  the  Commission's  interest  in  producer  profits  is  at  best 
indirect,  two  groups  have  a  direct  and  immediate  interest  in  those  profits: 
the  producers  themselves  and  the  networks.  The  producers  obviously  want 
to  maximize  the  profits  earned  from  television  production.  The  networks, 
equally  obviously,  do  not  want  to  maximize  the  profits  of  producers,  but 
neither  do  the  networks  want  to  force  license  fees  to  such  a  low  level 
that  producers  are  driven  out  of  the  network  program  supply  business. 

That  would  have  the  effect  of  increasing  concentration  among  the  remaining 
suppliers  and  enhancing  their  market  power  in  dealing  with  the  networks. 


*/  See  Mt.  Mansfield  Television  v.  FCC,  442  F.  2d  470  (2d  Cir.  1971) . 


**/  no _ 1  9R-40  . _ 941  -A  9 _ cn ir-vr-n 
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Ultimately,  such  a  policy  would  only  lead  to  the  disappearance  of  the 
networks  1  primary  source  of  programs . 

Under standing  this  point  may  help  put  to  rest  a  related  issue  which 

is  noteworthy  if  only  for  its  ubiquity.  In  the  course  of  this  inquiry, 

perhaps  no  point  has  been  as  consistently  and  stridently  pressed  as  the 

assertion  that  the  deficits  producers  must  incur  in  producing  network 

programs  constitute  unassailable  proof  of  the  networks '  anti-competitive 

exercise  of  monopsony  power.  Indeed,  the  Conmission  alluded  in  its 

1970  opinion  to  the  inability  of  producers  to  recover  their  production 

oosts  from  the  network  exhibition  of  their  series  as  a  factor  that 

influenced  the  conclusion  that  program  producers  suffered  from  serious 

*/ 

disadvantages  in  bargaining  with  the  networks.—  Irrespective 
of  whether  the  networks  do  exercise  monopsony  power  in  dealing  with  suppliers, 
the  fact  that  suppliers  do  not  recover  their  production  costs  from  the 
initial  network  exhibition  is  not  conclusive  evidence  of  such  power.  A 
television  program  consists  of  a  bundle  of  property  rights.  The  network 
does  not  obtain  a  license  to  all  of  these  rights  nor  does  it  acquire 
permanent  control  over  the  rights  it  does  obtain.  Thus,  it  would  be 
surprising  if  the  networks  in  acquiring  the  typical  two-run  rights  to  series 
episodes  did  compensate  producers  for  all  of  their  production  costs.  One 
could  no  more  expect  a  network  to  pay  for  the  full  value  of  a  series  when 


*/  see  ptar  I  at  388,  398.  A  recent  analysis  of  the  1970  decision  has 
criticized  the  Commission's  failure  to  provide  an  adequate  factual 
basis  for  its  conclusion  and  its  exclusion  of  additional  sources  of 
producer  revenue  such  as  fees  for  repeat  exhibitions.  See  Schuessler, 
FCC  Regulation  of  the  Network  Television  Program  Procurement  Process: 
An  Attempt  to  Regulate  the  Laws  of  Economics  73  Nw.  L.  Rev.  227, 
275-81  (1978) .  Ironically,  as  the  preceding  analysis  suggests,  the 
financial  interest  and  syndication  rules  are  likely  to  increase  those 
deficits  by  reducing  the  license  fees. 
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only  limited  rights  are  acquired  than  one  could  expect  the  first  person 
who  leases  a  car  to  pay  the  entire  cost  of  its  purchase. 

In  short,  the  dispute  about  "deficit  financing"  which  has  so 
frequently  dominated  discussions  about  the  network  program  supply 
business  is,  at  bottom,  another  species  of  the  more  general  debate  be¬ 
tween  networks  and  program  suppliers  about  the  division  of  advertising 
revenues.  The  simple  fact  that  producers  do  not  recoup  all  of  their 
production  costs  from  the  initial  network  exhibition,  viewed  in  con¬ 
junction  with  the  limited  property  rights  acquired,  is  neither  remarkable 
nor  disturbing.  As  we  have  observed  earlier,  the  fact  that  there  are 
only  three  networks  may  permit  them  to  extract  a  greater  proportion 

of  the  advertising  revenues  by,  for  example,  paying  a  lower  license  fee 

*/  . 

than  if  there  were  many  networks.—  But  short  of  close  Commission 
involvement  in  establishing  program  license  fees,  it  is  not  apparent  that 
the  Coirmission  can  rearrange  this  distribution  under  the  current  three- 
network  system.  Rules  directed  to  certain  discrete  contractual  arrangemer 
with  suppliers  do  not  address  the  true  source  of  the  suppliers'  complaints 
the  existence  of  only  three  networks. 

In  sum,  it  seems  unlikely  that  the  Commission  has  any  tenable  basis 
to  assert  that  these  rules  are  permissible  because  they  increase  pro¬ 
ducers'  profits.  Further,  to  the  extent  that  the  Commission  did  intend 
to  increase  producers'  profits,  it  may  have  been  misled  either  by  the 
myth  that  enhancing  network  program  suppliers'  profits  would  lead  to 
more  first-run  syndicated  programming  or  the  myth  that  networks  were 


*/  See  pp.  322-30,  supra.  Our  analysis  also  demonstrates  that  the  preseno 
~  of  additional  networks  may  increase  the  share  of  producers,  but  my 
reduce  the  absolute  amount  received  because  of  greater  audience  fragmei 
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driving  producers  to  bankruptcy  by  "deficit  financing".  In  any  event,  it 
appears  necessary  to  attempt  to  sort  out  the  actual  effect  of  the  rules 
on  producers'  profits. 

Earlier  in  this  report  we  presented  a  detailed  analysis  of  the 
economics  of  the  network/program  supplier  relationship.—'  Ignoring  for 
the  mement  the  effect  of  the  allocation  of  risk  on  the  relationship 
between  networks  and  program  producers,  that  analysis  concludes  that 
the  rights  governed  by  the  financial  interest  and  syndication  rules  are 
property  rights  which,  prior  to  the  rules,  the  network  in  many  cases 
acquired.  Like  any  other  property  right,  they  were  available  for  a  fee 

**  / 

and  the  networks  obtained  them  by  paying  compensation  to  the  suppliers. — x 
By  prohibiting  the  acquisition  of  these  rights  by  the  networks,  the  rules 
have  the  effect  of  reducing  the  license  fee  by  an  amount  equal  to  the 
increment  the  networks  otherwise  would  have  paid.  Thus,  the  rules  do 
not  change  the  expected  profitability  of  network  program  production; 
they  only  change  the  manner  in  which  that  profit  is  earned.  By  retaining 
all  of  the  subsidiary  program  rights,  the  program  supplier  earns  larger 
profits  if  the  series  is  successful  and  incurs  larger  losses  if  the  series 
is  unsuccessful  than  if  the  supplier  were  able  to  license  some  of  these 
rights  to  the  network.  The  overall  profitability  of  the  program  supply 
industry,  however,  should  not  change.  Accordingly,  our  conclusion  is  that 

the  financial  interest  and  syndication  rules  will  not  accomplish  the  goal 
of  improving  the  profitability  of  program  suppliers. 


V  See  pp.  318-59,  supra. 

**/  Our  analysis  is  consistent  with  the  findings  of  Crandall.  See  pp.  251- 
55,  supra. 
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This  discussion  of  the  effect  of  the  financial  interest  and  syndi 

cation  rules  would  be  incomplete  without  a  reference  to  the  effect  of 

the  rules  on  the  allocation  of  risk  between  suppliers  and  networks.  Our 

analysis  of  the  network/supplier  relationship  concludes  that  the 

licensing  of  various  program  property  rights,  including  those  affected 

by  these  two  rules,  provides  a  method  for  producers  to  share  the  risk  of 

*/ 

an  unsuccessful  series  with  the  network.— 

If  we  adopt  the  most  likely  assumption  about  the  attitudes  of  the 

network  and  supplier  toward  risk,  that  is,  that  both  are  risk  averse, 

the  rules  clearly  have  the  effect  of  forcing  the  supplier  to  assume  more 

*•*  / 

of  the  risk  of  failure  than  it  would  ordinarily. — -  As  a  result,  the 
costs  of  production  are  likely  to  rise  since  the  producer  must  receive 
some  compensation  for  assuming  risk  that  would  be  more  efficiently 
shared  with  the  network.  The  producer  will  receive  a  higher  fee  for  the 
program,  but  the  additional  payment  simply  compensates  the  producer  for 
the  added  risk.  Moreover,  if  prior  to  the  rules  the  producer  and  network 

•kick  / 

were  sharing  the  profits  from  the  program  in  some  fashion,——  the  increase  m 


*/  See  pp.  347-59,  supra. 

**/  The  two  other,  less  likely,  assumptions  are  that  both  the  network  and 

supplier  are  indifferent  to  risk  and  that  one  party  is  indifferent  and 
the  other  is  averse.  If  both  are  indifferent,  the  increased  risk 
assumed  by  the  supplier  under  the  rules  is  not  a  matter  of  concern  to 
either  party.  Any  distribution  of  risk  is  efficient  and  the  allocation 
of  property  rights  will  be  reflected  by  the  license  fee;  the  rules  have 
no  effect.  If  the  supplier  is  indifferent  and  the  network  is  not,  the 
rules  similarly  have  no  effect  because  even  in  the  absence  of  the 
rales,  the  supplier  would  assume  all  the  risk.  If  the  supplier  is  risk 
averse,  however,  and  the  network  is  not,  the  rules  have  a  dramatic 
and  perverse  effect,  because  they  prevent  the  network  from  bearing  the 
risk  that  it  otherwise  would  assume. 

***/  See  pp.  330-33,  supra. 
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the  cost  of  the  program  as  a  result  of  the  shift  in  risk  will  reduce  the 
amount  to  be  divided  between  the  parties,  thereby  rendering  both  networks 
and  suppliers  worse  off.  Of  course,  if  the  networks  were  able  to  limit 
the  compensation  paid  to  producers  to  the  minimum  necessary  to  have  the 
program  produced,  prior  to  the  rules,  the  added  cost  of  the  risk  shifting 
would  simply  reduce  the  amount  garnered  by  the  networks.  The  networks 
would  be  worse  off  and  the  suppliers  would  be  no  better  off. 

Finally,  there  is  still  another  inefficiency  that  the  financial 

Interest  and  syndication  rules  may  cause.  Prior  to  1970,  the  networks  may 

have  acquired  financial  Interests  in  certain  programs  not  only  because 

of  the  mutual  attitudes  of  the  parties  toward  risk,  but  also  because  the 

networks  are  more  efficient  bearers  of  risk.  The  networks  are  able  to 

spread  the  risk  of  failure  across  the  large  number  of  programs  that  are 

developed  each  year.  Most  suppliers  do  not  enjoy  the  same  advantage  and 

the  risk  of  failure  each  confronts  is  correspondingly  higher  than  that 

faced  by  the  network  as  a  whole.  As  a  result  of  these  rules  that  deny 

networks  the  ability  to  assume  the  risks  of  failure,  program  costs  may 

be  higher,  reflecting  the  relative  inefficiency  of  suppliers  as  risk 

bearers,  and  neither  the  network  nor  the  supplier  is  better  off.  Indeed, 

the  network  may  be  worse  off  for  the  same  reason  suggested  above  and  the 

program  supply  industry  may  have  became  more  concentrated  because  larger 

*/ 

suppliers  are  better  poised  to  absorb  the  additional  risk.— 

In  sum,  the  financial  gains  the  Conmission  believed  that  the  rules 
would  confer  on  suppliers  very  likely  have  been  offset  by  reduced  license 
fees  and  increased  risk.  Indeed,  one  of  the  iror.ic  twists  of  these  rules 
is  that  because  they  require  an  inefficient  allocation  of  risk,  the  rules 
create  incentives  toward  increasing  concentration  among  program  suppliers 


*/  See  pp.  285-86,  supra. 


in 
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order  to  share  the  risk  more  efficiently  and  generally  make  entry  into 

program  production  more  expensive. 

2.  Network  bargaining  power 

There  can  be  little  doubt  that  the  Commission  firmly  believed  that 

the  financial  interest  and  syndication  rules  would  Improve  the  bargaining 

*  / 

position  of  producers  and  reduce  the  bargaining  power  of  networks. - 
There  similarly  can  be  little  doubt  that  the  rules  in  fact  have  not  had 
this  effect. 

As  the  Commission  noted  in  its  opinion,  the  bargaining  pcwer  of  the 

networks  derives  from  the  fact  that  only  a  few  firms  exist  which  distribute 

programs  nationally  via  interconnected  stations.  These  rules  do  not  attempt 

to  affect  the  source  of  the  networks'  bargaining  power  and  therefore, 

cannot  be  expected  to  reduce  their  bargaining  power.  Thus,  even  if  one 

assumes  that  subsidiary  program  interests  provide  not  only  a  means  for 

sharing  risks,  but  also  one  method  by  which  networks  exercised  monopsony 

power,  the  rules  do  not  prevent  the  networks  from  exercising  that  power  by 
**  / 

other  means.— 

3.  Control  Over  entry  into  of f -network  Syndication 
The  primary  thrust  of  the  three  rules  adopted  by  the  Commission  in 
its  1970  opinion  and  order  is  the  stimulation  of  the  first-run  syndication 
market  as  a  source  of  programs  competitive  with  the  networks.  Another 
implication  of  the  Commission's  action,  not  clearly  articulated  in  the 


V  See  PTAR  I  at  398. 

**/  See  pp.  340-42,  supra,  for  dis.cus.sion  of  the  networks'-  ability  to 
excercise  monoosonv  power  through  other  means. 
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decision,  is  that  the  financial  interest  and  syndication  rules  would  have 
the  effect  of  restraining  the  networks'  control  over  the  off-network 
syndication  market.  Network  control  over  subsidiary  interests  in  a 
program,  especially  the  syndication  rights,  at  least  creates  the  possibility 
that  the  networks  could  regulate  the  timing  of  the  release  of  a  program 
series  into  syndication  thereby  affecting  the  amount  of  off-network  pro¬ 
gramming  available  to  stations,  especially  independents,  and  the  conditions 
of  its  use.  Thus  it  might  be  argued  that  by  prohibiting  network  acquisi¬ 
tion  of  these  rights  the  rules  prevent  the  networks  from  controlling  the 

availability  of  programs  that  may  compete  with  the  networks '  own 
*/ 

offerings .— 

This  argument,  however,  suffers  from  two  basic  flaws.  First,  the 
theory  depends  heavily  on  the  assumption  that  the  networks  possess  market 
power  in  syndication.  Unless  the  networks'  control  over  programs  is  suffi¬ 
cient  to  foreclose  access  by  stations  to  a  very  substantial  number  of  off- 
network  series,  the  networks'  exercise  of  their  rights  will  not  affect 
stations  materially.  The  stations  will  merely  purchase  other  off-network 
programs  from  other  syndicators.  Our  analysis  of  the  structure  of  the 
1968  syndication  market  indicates  that  none  of  the  networks  controlled  a 

sufficient  portion  of  the  syndication  rights  to  programs  to  exercise 

**  / 

market  power. — 


*/  This  theory  bears  a  marked  resemblance  to  the  theory  underlying  the 
ban  on  dual  networking.  47  C.F.R.  §73. 658(g). 

**/  See  pp.  293-301,  supra. 
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The  second  problem  with  the  argument  is  that  the  rules  only  constrain 

V 

acquisition  of  certain  financial  interests  and  syndication  rights.  It 
is  apparent  that  the  exclusivity  protection  networks  typically  acquire  in 
a  series  contract  operates  to  bar  sale  of  the  series  in  syndication,  at 
least  during  the  first  several  years  of  the  network  run.  Thus,  the 
networks  can  continue  to  influence  the  entry  of  series  into  syndication 
by  exercising  their  exclusivity  rights  rather  than  by  retaining  syndication 
rights.  We  discuss  below  the  issues  raised  by  extending  the  financial 
interest  rule  to  prohibit  network  acquisition  of  exclusivity  protection. 

For  purposes  of  the  current  rule,  however,  it  is  sufficient  to  note  that 
network  control  over  access  to  syndication  cannot  be  constrained  by  simply 
banning  the  acquisition  of  syndication  rights . 

4.  Preference  for  programs  in  which  networks  hold  subsidiary  interests 
As  a  practical  matter,  the  two  rules  obviously  do  prevent  the  networks 
from  favoring  programs  in  which  they  hold  subsidiary  interests.  However, 
conmentators  writing  in  the  wake  of  the  Commission's  decision  have  argued 
cogently  that  the  networks  actually  never  did  favor  programs  in  which  they 
held  additional  financial  interests.— 7  Crandall  particularly  has  presented 
probative  evidence  in  support  of  his  conclusion  that  the  networks,  far  from 
favoring  programs  in  which  they  obtained  such  interests,  actually  may  have 
been  mere  likely  to  cancel  those  programs  than  ones  in  which  they  did  not 


*/  see  Appendix  B,  infra,  for  our  analysis  and  conclusion  that  the  current 
rules  do  not  forbid  the  acquisition  of  option,  exclusivity,  and  spin  off 
rights . 

**/  See  pp.  189-94,  supra. 

***/  see,  e.g.,  Crandall,  The  Economic  Effect  of  Television-Network  Program 

-  Ownership'  14  J.L.  &  Econ.  385,  405-6  (1971);  Schuessler,  supra  p.  471, 

n.  * ,  at  301-2 . 
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have  such  interests.—^  Thus,  while  the  rules  clearly  accomplish  the  dis¬ 
crete,  articulated  goal,  they  are  unlikely  to  have  had  any  effect  on  the 
types  or  quality  of  programs  offered  by  the  networks. 

In  addition,  it  is  instructive  to  note  that  the  Commission  found 
only  syndication  rights  and  other  financial  interests  so  desirable  that 
their  acquisition  might  influence  the  networks'  decisions  to  proceed  with 
a  particular  series.  The  1970  decision  nowhere  explains  why  a  network's 
acquisition  of  rights  to  unlimited  repeats  or  extensive  creative  control 
over  the  project  or  a  very  broad  exclusivity  provision  might  not  have  the 
same  influence.  Presumably,  the  distinguishing  principle  is  the  supposed 
connection  between  the  interests  subject  to  the  rules  and  the  concerns  of 
producer  profitability,  network  bargaining  power,  and,  to  a  lesser  extent, 
"dual  networking".  The  preceding  pages  of  this  discussion  refute  the 
argument  that  such  a  connection  exists . 

5.  Summary 

Measured  against  their  articulated  purposes,  the  financial  interest 
and  syndication  rules  have  been  singularly  unsuccessful  and  the  reason  is 
quite  simple:  the  rules  postulate  illusory  objectives  and,  accordingly, 
could  never  be  successful.  Concededly,  networks  no  longer  retain  substantial 
profit  shares  in  or  the  syndication  rights  to  independently  produced  pro¬ 
grams.—^  This  effect,  however,  was  not  and  could  not  be  a  goal  of  the 
rules.  Measured  by  their  asserted  objectives  the  rules  have  not  and  could 
not  inc’.ease  producer  profitability,  diminish  network  bargaining  power. 


*'v  See  Crandall,  supra,  p.  478  ,  n.  ***,  at  405-6. 
**/  But  see  pp.  202-04,  supra. 
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prevent  networks  from  favoring  programs  for  which  they  obtained  better 
deals  or  reduced  network  power  in  the  syndicated  program  market. 

The  assumptions  underlying  the  adoption  of  these  two  rules  reflect 
a  basic  misunderstanding  about  the  relationship  between  the  network  and 
syndication  markets.  Insofar  as  the  Commission  assumed  that  the  first-run 
syndication  market  was  not  competitive,  our  research  suggests  that  this 
assumption  is  incorrect.  The  number  of  first-run  suppliers  in  the  syndication  ma 
ket  was  not  as  large  in  1970  as  it  is  today,  but  that  growth  has  occurred  as  a 
result  of  the  Prime  Time  Access  Rule.  Insofar  as  the  Commission  assumed 
that  shifting  profits  to  suppliers  would  lead  to  the  production  of  first- 
run  syndicated  programs  of  "network  quality",  this  assumption  was  also 
incorrect.  We  have  suggested  at  various  points  throughout  this  report  the 
obstacles  that  ordinarily  prevent  the  successful  syndication  of  expensive 

situation  comedies,  dramatic  series,  and  made-f or- television  movies.  The 
financial  interest  and  syndication  rules  do  nothing  to  reduce  these  obstacles. 
Not  surprisingly,  program  suppliers  have  produced  during  the  past  decade 
those  program  types  most  likely  to  maximize  their  profits  and  those  programs 
are  not  and  cannot  be  the  same  as  network  programs,  given  the  current  tele¬ 
vision  system. 

The  failure  of  the  Commission  to  understand  these  critical  points 
underscores  a  more  general  misperception  of  the  relationship  between  the 
network  and  syndication  markets.  A  producer's  return  on  investment  from 
network  programs  has  little  to  do  with  the  incentives  to  produce  for  first- 
run  syndication.  Program  suppliers  will  produce  programs  for  a  market  if 
the  expected  returns  exceed  the  expected  returns  for  their  alternatives. 
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Moreover,  they  will  produce  programs  of  the  types  most  likely  to  maximize 
their  profits.  The  lesson  of  the  financial  interest  and  syndication  rules 
is  that  such  regulatory  initiatives  are  unlikely  to  alter  the  expected 
profits  of  network  program  producers  and  do  not  lead  to  the  production  of 
different  program  types  in  syndication. 

We  should  note  as  a  final  point  that  notwithstanding  any 
effects  the  rules  may  have  had,  we  can  perceive  no  benefit  to  viewers 
from  the  rules.  They  have  not  led  to  more  diverse  program  types  on  the 
networks  or  in  syndication  nor  have  they  done  anything  to  increase  the 
number  of  viewing  options  available  to  the  public  at  any  given  time.  Indeed, 
neither  of  these  rules  was  apparently  designed  to  achieve  either  of  these 
objectives.  Given  the  present  three-network  system,  the  program  offerings 
of  the  networks  are  intended  to  maximize  the  number  of  viewers  and  thereby 
advertising  revenues.  There  is  simply  no  reason  to  believe  that  even  if  the 
rules  succeeded  in  shifting  profits,  program  suppliers  would  not  also 
continue  to  seek  to  maximize  viewers  by  producing  the  same  program  types. 
Perhaps  the  most  compelling  evidence  of  this  conclusion  is  the  fact  that 
Operation  Prime  Time  has  become  one  of  the  most  successful  and  sophisticated 
first  run  syndication  efforts,  by  offering  expensive  mini-series  which  are 

V 

indistinguishable  from  network  programs.— 


*/  See  pp.  161-161E,  supra. 
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B.  Prime  Time  Access  Rule 

The  Commission ' s  adoption  of  the  Prirre  Time  Access  Rule  constituted 
its  most  dramatic  attempt  to  influence  the  structure  of  the  television 
program  supply  industry  and  the  viewing  alternatives  available  to  the 
public.  The  primary  articulated  purpose  underlying  the  rule  is  to  foster 
the  development  of  first-run  syndication  as  an  alternate  source  of  prime¬ 
time  quality  programs  by  making  available  an  hour  of  time  in  the  evening 
on  affiliated  stations  in  the  top  fifty  markets.-7  The  Ccnmission  envi- 
sioned  that  the  rule  would  operate  to  restrain  the  dominance  of  the  net¬ 
works  over  prime  time. — -  In  addition,  in  its  1975  reconsideration  of 

the  rule,  the  Commission  asserted  the  rule  also  served  the  purposes  of 
enhancing  the  ability  of  affiliated  stations  to  exercise  their  own 
judgment  in  selecting  programs. -  With  nine  years'  experience  under 

the  rule,  it  is  now  possible  to  draw  certain  conclusions  about  its 

****  / 

success  in  attaining  its  stated  objectives. 

Certain  consequences  of  the  rule  are  susceptible  to  objective 
description.  We  have  analyzed  in  an  earlier  section  the  effects  of  the 

■fr  ^  ^  ^  ^  / 

access  rule  on  the  syndication  market.  That  analysis  concludes 

that  the  rule  has  led  to  an  increase  in  the  number  of  suppliers  producing 


*/  See  PTAR  I  at  396-7. 

**/  Id.  at  400. 

***/  See  PTAR  II  at  836. 

****/  we  should  note  at  the  outset  that  the  rule  at  least  raises  very 
serious  First  Amendment  questions  that  seem  inadequately  treated 
in  the  Second  Circuit's  decision  affirming  the  rule  in  Mt. 
Mansfield  Television  v.  FCC,  442  F.  2d  470  (2d  Cir.  1971) .  See 
Appendix  A,  infra. 


*****/  gee  pp.  128-39,  294-302,  supra. 
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first-run  syndicated  programs.  Thus,  to  the  extent  the  Commission  intended 
to  increase  the  number  of  producers  in  syndication  by  making  available 
valuable  station  time  previously  occupied  by  network  programs  exclusively 
for  the  exhibition  of  first-run  and  locally  produced  programs,  that  ob¬ 
jective  has  been  accomplished.  Moreover,  syndicators  and  first-run  distri¬ 
butors  are  certainly  earning  larger  revenues  because  their  programs  are 
now  being  exhibited  during  hours  previously  impregnable.  Concomitantly, 
the  revenues  of  some  suppliers  of  prime  time  network  programs  have  been 
reduced.  Finally,  the  rule  quite  clearly  has  eliminated  for  the  access 
period  concern  whether  only  three  national  decision-makers  select  what 
programs  will  be  available  to  U.S.  viewers.  Notwithstanding  these 
accomplishments,  however,  the  rule  has  failed  to  attain  certain  objectives 
contemplated  by  its  adoption. 

The  rule  clearly  has  failed  to  spawn  network  prime-time  quality 

programs,  aside  from  those  already  cancelled  by  the  networks  such  as 

"Lawrence  Welk. "  By  far  the  most  successful  vehicle  in  the  access  period 

has  been  the  game  show,  many  of  which  are  currently  or  have  been  part  of 

the  networks'  daytime  schedule.  There  have  been  other  programs,  such  as 

"The  Muppets"  and  Westinghouse ' s  "PM  Magazine"  that  might  not  have  been 

produced  but  for  the  access  period.  The  number  of  these  programs,  however, 

*  / 

pales  by  comparison  to  the  number  of  game  shows.  Certainly  nothing 
approaching  a  typical  prime— time  situation  comedy  or  dramatic  series  has 
been  produced  successfully  for  the  access  period. 


*/  See  pp.  128-39,  supra. 
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Moreover ,  although  the  rule  may  have  enhanced  the  ability  of  stations 
to  select  programming  by  foreclosing  the  networks  as  a  source,  the  result 
has  not  been  to  overwhelm  the  viewer  with  locally  produced  programs  or 
those  particularly  attuned  to  local  needs  and  interests.  Instead,  stations 
for  the  most  part  have  acted  in  a  rather  predictable  fashion:  they  have 
offered  syndicated  programs  which  are  most  likely  to  attract  the  widest 
audience  and  thereby  to  maximize  the  stations'  profits.  Concededly, 
stations  also  have  offered  some  locally  produced  and  other  programs 
addressed  to  local  issues,  but  again  its  importance  viewed  against  the 
whole  of  access  period  programs  is  quite  modest. 

In  sum,  the  rule  has  been  successful  in  increasing  the  number  of 
first-run  suppliers.  It  is  important  to  remember,  hcwever,  that  first- 

*/ 

run  syndication  was  a  successful  business  prior  to  the  rule's  adoption.— 

The  rule  has  transferred  wealth  to  syndicators  and  program  producers, 
especially  those  previously  successful  in  syndication  as  well  as  network 
daytime  suppliers,  but,  as  we  noted  in  connection  with  the  financial  interest 
and  syndication  rules,  this  result  is  neither  clearly  within  the  proper 
jurisdiction  of  the  Commission  or  of  obvious  benefit  to  viewers.  What  the 
rule  has  not  produced  is  an  outpouring  of  prime-time  quality  programs  and 
therefore,  the  rule  has  not  affected  whatever  dominance  the  networks  may 
have  over  the  suppliers  of  prime-time  programs. — 


*/  See  pp.  297-302,  supra. 

**/  This  conclusion  assumes  that  in  voicing  its  objection  to  network  dominance 
the  Commission  was  primarily  concerned  about  monopsony  power  that  the 
networks  may  exercise  in  dealing  with  program  suppliers.  Insofar  as 
the  focus  of  the  concern  was  the  networks'  dominance  of  the  hours  of 
prime  time,  the  rule's  prohibition  obviously  has  eroded  that  position 
successfully. 
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The  singular  failure  of  the  rule  to  accomplish  the  three  primary 
objectives  underlying  its  adoption  reflects  certain  fundamental  misappre¬ 
hensions  about  the  syndication  market.  The  rule  rests  on  the  assumption 
that  simply  making  available  one  or  one-half  hour  of  station  time  in  the 
evening  would  lead  to  the  production  and  exhibition  of  first-run  programs 
comparable  with  the  network  prime-time  offerings.  More  precisely,  the 
rule  assumes  that  network  quality  programs  are  basically  a  function  of 
the  time  period  in  which  they  are  shown.  The  record  of  the  past  nine 
years  has  demonstrated  the  error  of  this  assumption.  Indeed,  the  premise 
of  the  rule  utterly  confuses  cause  and  effect:  networks  have  not  been 
successful  because  they  distribute  expensively— produced,  first-run 
situation  comedies  and  dramatic  series.  These  program  types  have  been 
successful  because  the  networks  are  able  to  take  advantage  of  the 
efficiencies  resulting  from  their  national,  inter-connected  system  of 
program  distribution.  Our  conclusion,  based  on  the  experience  of  the 
past  nine  years,  is  that  given  the  substantial  additional  expenses  involved 
in  national  distribution  by  syndication,  the  relatively  small  number  of 
stations  that  typically  clear  any  one  syndicated  program,  and  the  rather 
unattractive  demographic  characteristics  of  the  access  audience  compared 
to  later  evening  hours,  one  cannot  reasonably  anticipate  that  the  same 
program  types  will  be  produced  in  the  limited  time  of  the  access  period 

because  producers,  syndicators,  and  stations  cannot  maximize  their  profits 

*  / 

by  offering  the  same  programs.—  Accordingly,  what  we  have  witnessed  in 
the  access  period  is  the  production  and  distribution  of  those  program  types 


*/  See  pp.  128-39,  229,  241-43,  supra. 
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most  likely  to  provide  the  greatest  returns  to  all  three  parties.  This 
also  explains  why  affiliates  for  the  most  part  have  not  used  the  opportuni¬ 
ty  of  the  access  period  to  provide  locally  produced  or  oriented  programs. 

*  / 

As  we  have  discussed  in  an  earlier  report,-  stations  clear  network  pro¬ 
grams  because  they  are  the  most  profitable  available  alternative.  The 
sane  motive  leads  to  the  exhibition  of  game  shows  and  similar  fare  in 
the  access  period. 

The  adoption  of  the  access  rule  has  produced  fairly  probative  evi¬ 
dence  that  the  program  supply  industry  is  responsive  to  changes  in  demand 
for  programming.  There  are  more  suppliers  in  first-run  syndication  than 
there  were  prior  to  the  rule's  adoption  and  certain  of  the  older  suppliers 
are  producing  more  programs.  This  fact  suggests  that  if  demand  for  comedic 
and  dramatic  series  were  to  increase,  the  program  supply  industry  similarly 
would  be  able  to  respond  to  that  demand. 

What  the  rule  has  not  produced  and  will  not  produce  as  it  is  presently 
structured  is  the  development  of  alternate  sources  of  network-quality, 
prime  time  programs.  The  history  of  the  access  period  has  confirmed  that 
first-run  syndication  is  a  viable  business  that  will  produce  programs  of 
the  type  demanded  by  the  market.  It  is  important  to  note,  however,  that 
this  was  as  true  before  the  rule  was  promulgated  as  it  is  today.  Although 
there  is  unmistakable  irony  in  the  notion  that  a  station's  discretion  to 
select  programs  can  be  enhanced  by  limiting  its  choices,  nevertheless,  the 
rule  has  forced  stations  to  become  more  directly  involved  in  programning 


*/  See  Network  Inquiry  Special  Staff,  An  Analysis  of  the  Netwark-Af filiate 
Relationship  (Oct.  1979)  (preliminary  report) . 
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selections  for  the  early  evening.  This  has  not  resulted  in  stations  con¬ 
centrating  their  efforts  on  local  program  production  because  the  rule 
neither  requires  such  programs  nor  provides  any  specific  incentive  to 
produce  them. 

The  prime  time  access  rule  is  sufficiently  novel  that  an  almost 
limitless  variety  of  purposes  can  be  ascribed  to  it.  In  this  fashion, 
one  may  always  assert  that  the  rule  has  been  or  is  likely  to  be  success¬ 
ful.  Similarly,  one  can  never  demonstrate  that  it  has  been  a  failure. 
Nevertheless,  two  conclusions  are  compelling.  First,  if  one  takes 
seriously  the  Commission's  expressed  purposes  in  adopting  the  rule,  its 
primary  purposes  have  not  and  will  not  be  achieved  by  it.  Secondly,  if 
one  takes  as  an  independent  measure  of  assessment  the  interests  of  viewers, 
the  rule  has  not  and  will  not  alter  the  number  of  choices  available  to 
them  or  increase  the  competition  among  networks,  producers  or  stations  for 
viewers'  attention. 

C.  Conclusions 

The  inescapable  conclusion  one  derives  from  an  examination  of  the 
financial  interest,  syndication,  and  Prime  Time  Access  Rales  is  that  the 
Commission  failed  to  accord  proper  weight  to  the  economic:  principles 
governing  the  production  and  distribution  of  network  and  syndicated  pro¬ 
grams  under  the  current  system.  The  description  and  analyses  that 
constitute  the  bulk  of  this  report  have  set  forth  the  economic  considera- 
t  .  than  have  shaped  the  structure  of  the  current  program  supply  and 
distribution  system.  These  three  rules  do  not  materirlly  affect  those 


considerations . 
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None  of  the  rules  alters  in  any  significant  way  the  bargaining  re¬ 
lationship  between  program  producers  and  networks.  None  of  the  rules 
makes  possible  the  production  of  network-quality  programs  for  syndicated 
distribution.  The  Prime  Time  Access  Rule  has  attracted  more  suppliers 
into  first-run  syndication,  but  it  -is  difficult  to  characterize  the 
resultant  production  of  game  shows  and  similar  fare  as  contemplated  by 
the  Commission's  concept  of  diversity.  Moreover,  the  paramount  concern 
of  the  Commission  in  regulating  the  broadcasting  industry  historically 
has  been  the  interests  of  the  viewing  public.  In  the  aftermath  of  these 
three  dramatic  regulatory  actions,  viewers  now  have  pari:  of  the  evening 
program  schedule  selected  by  stations  without  guidance,  inducement  or 
dictation  by  networks  and  more  suppliers  providing  syndicated  programs 
than  had  been  the  case  prior  to  the  Commission's  action.  Whether  these 
accomplishments  outweigh  the  market  dislocation  caused  by  the  rules  is 
a  matter  for  the  Comrussion  to  determine.  In  any  event,  it  seems  fair 
to  say  that  the  larger  benefits  the  Commission  envisioned  by  its  action 
have  not  been  conferred. 

Lest  a  less  than  careful  reader  interpret  this  analysis  of  the 
Commission's  program  regulations  as  a  paen  to  the  programming  accomplish¬ 
ments  of  the  networks,  we  emphasize  that  no  conclusion  could  be  more  in¬ 
accurate.  What  we  are  suggesting  is  that  the  economic  advantages  network 
distribution  possesses  over  syndication  have  determined  the  current 
structure  of  U.S.  commercial  television  program  offerings.  To  attempt  to 
alter  the  present  system  by  prohibiting  or  amending  a  few  discrete  pro¬ 
visions  in  contracts  between  networks  and  stations  or  program  suppliers 
without  addressing  the  more  basic  causes  of  those  terms  is  a  Sisyphean 


task. 
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III •  Possible  Regulatory  Initiatives 
The  Network  Inquiry  was  established  to  consider  whether  additional 
regulation  of  corrmercial  television  network  practices  was  warranted,  as 
well  as  to  review  the  effects  of  existing  rules.  The  initial  Notice  of 
Inquiry ,  the  Department  of  Justice  antitrust  suit  and  filings  of  interested 
persons  in  the  Network  Inquiry  have  been  sources  of  suggestions  for  addi¬ 
tional  regulations  affecting  the  network  program  supply  process.  Not 
every  suggestion  can  be  analyzed,  of  course.  In  light  o  the  foregoing 
analysis  of  the  Commission's  current  rules  respecting  network  program 
supply ,  however ,  we  think  it  useful  to  analyze  several  of  these  proposals 
to  determine  whether  they  are  likely  to  be  more  successful  in  promoting 
the  Commission's  objectives  of  diversity,  local  responsiveness  and  compe¬ 
tition. 

A.  Prohibition  of  or  Limitations  on  Network  Options,  Exclusivity  and 

Spin-off  Protection 

In  the  decade  following  promulgation  of  the  financial  interest  and 
syndication  rules,  perhaps  no  initiative  in  this  area  has  been  more 
insistently  pressed  than  the  proposal  to  ban  or  limit  the  option,  exclusi¬ 
vity  and  spin-off  protection  that  networks  frequently  obtain  in  their 
contracts  with  independent  producers  for  the  supply  of  entertainment  series 

programming.  The  initial  Notice  of  Inquiry  poses  several  questions  con- 

*  / 

ceming  option  clauses.—  Much  of  the  relief  sought  by  the  Department  of 

k  / 

Justice  in  its  antitrust  complaints  centers  around  all  three  practices. — ■ 


V  Initial  Notice,  para.  25. 
**/  See  pp.  391-414,  supra. 
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The  Motion  Picture  Association  of  America  ( "MPAA")  has  petitioned  the 
Commission  to  declare  certain  of  these  practices  violative  of  the 

I 

financial  interest  rule-7  or  to  prohibit  the  practices  with  new  regula- 

*  *  / 

tions  specifically  designed  for  these  purposes- —  Thus,  network 
practices  with  respect  to  options,  exclusivity  and  spin-off  protection 
are  presently  receiving  the  same  kind  of  scrutiny  that  network  acquisi¬ 
tion  of  syndication  rights  and  financial  interests  received  a  decade  ago. 

Our  analysis  of  this  topic  is  lengthy  in  part  because  of  the 
prominence  it  has  obtained  and  the  attention  others  have  lavished  on  it. 
Two  other  factors,  however,  have  been  more  important  in  this  regard. 

First,  the  contentions  of  opponents  of  these  practices  necessarily  call 
into  question  the  underlying  functions  of  these  contractual  provisions. 
Accordingly,  this  section  begins  with  an  analysis  of  that  question  and, 
in  so  doing,  also  serves  to  report  our  conclusions  respecting  the  role  of 
networks  as  financiers  and  developers  of  entertainment  series.  Second, 
three  distinct  harms  might  be  alleged  to  flow  from  network  acquisition  of 
these  provisions:  (a)  extraction  of  unfair  or  oppressive  terms  from 
program  suppliers;  (b)  reduction  or  elimination  of  competition  among  the 
existing  three  dominant  networks;  (c)  foreclosure  or  deterrence  of  entry 
by  potential  new  networks.  We  analyze  each  of  the  first  two  of  these 
contentions  immediately  after  summarizing  the  role  of  options,  exclusivity 
and  spin-off  protection  in  the  entertainment  series  development  process. 


*/  See  Appendix  B,  infra,  for  a  complete  discussion  of  this  contention. 
**/  See  Appendix  B,  infra,  at  n.4. 
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We  treat  the  foreclosure,  or  deterrence,  argument  separately  in  the  final 
section  of  this  chapter. 

1.  An  economic  analysis  of  the  network-supplier  contract 
A  useful  starting  point  in  our  assessment  of  these  contractual 
provisions  might  be  the  allegations  the  government  is  not  making  in  its 
suit  against  the  networks.  The  government  is  not  arguing  that  the  networks 
either  tacitly  or  overtly  collude  in  the  purchase  of  new  programs.  Both 
the  demand  and  supply  sides  of  the  market  for  new  program  ideas  are  assumed 
to  be  competitive.  Nor  is  the  government  contending  that  the  contractual 
provisions  "imposed"  on  program  suppliers  result  from  either  tacit  or 
overt  collusion  on  the  part  of  the  networks.  Thus,  these  contractual  pro¬ 
visions  are  assumed  to  result  from  the  behavior  of  each  individual  network 

toward  its  own  program  suppliers  rather  than  from  an  agreement  by  that 

*/ 

network  with  the  other  networks.— 

Although  we  lack  the  special  investigative  powers  and  resources  of 
the  Justice  Department  and  are  unable  to  say  with  certainty  that  the 
networks  do  not  collude  in  the  purchase  of  new  program  ideas,  there  are 
many  reasons  to  expect  that  they  do  not.  The  essence  of  monopsonistic 
collusion  lies  in  the  ability  of  the  colluders  to  agree  on  the  price 
charged  for  an  input  —  a  price  below  the  competitive  level  —  and  to 
monitor  and  police  that  agreement  effectively.  The  inputs  being  pur¬ 
chased  by  the  networks  —  program  ideas  —  possess  a  uniqueness  that 
would  make  such  collusion  extremely  difficult.  Each  program  idea  is 


*/  The  possibility  that  these  contractual  provisions  may  in  part  be  aimed 
at  deterring  new  entry  is  discussed  at  pp.  540-43  ,  infra. 


492  - 


likely  to  be  associated  with  its  own  unique  set  of  characters,  actors, 
settings,  etc.,  generating  differences  in  expected  costs  for  each  program. 
Because  there  is  no  single  "price"  for  a  program  idea,  the  ability  of  the 
networks  to  police  a  collusive  arrangement  would  be  extraordinarily 
difficult.  They  would  have  to  be  able  to  determine  whether  the  price  of 
such  an  idea  truly  reflects  the  opportunity  cost  of  the  unique  combina¬ 
tion  of  inputs  that  will  transform  that  idea  into  a  series  or  whether 
the  price  reflects  an  attempt  on  the  part  of  a  network  to  cheat  on  the 
agreement,  i_.e. ,  to  gain  a  competitive  advantage  over  its  rivals.  Further, 
the  price  being  paid  for  any  program  or  group  of  series  episodes  will  be 

difficult  to  monitor  because  the  network  pays,  directly  and  indirectly, 

*  / 

in  many  different  ways  for  programs  and  series  episodes.—  Such  a 
policing  task  seems  awesome  at  best. 

The  absence  of  any  allegation  by  the  Justice  Department  that  the 
networks  impose  these  contractual  terms  collusively  and  our  reasons  for 
believing  that  such  monopsonistic  collusion  would  be  quite  difficult 
suggest  that  these  provisions  may  stem  from  legitimate  business  purposes, 
having  nothing  to  do  with  an  intent  to  restrain  competition.  Indeed, 
upon  examination  it  appears  that  these  contractual  provisions  are  obtained 
during  the  process  of  program  development,  as  the  conpetitive  marketplace 
for  new  television  program  ideas  is  transformed  into  one  in  which  the 
network  and  supplier  became  tied  to  each  other  via  the  disputed  con¬ 
tractual  provisions.  These  provisions,  in  turn,  result  from  the  nature 


V  See,  e.g. ,  pp.  162-72;  204-24;  335-47,  supra. 
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of  the  transaction  between  the  network  and  supplier  in  which  the  network 
buys  not  a  finished  program,  but  a  program  idea. 

To  explain  this  view,  it  is  useful  to  recall  that  the  networks 
partly  function  as  sources  of  financing  for  the  program  suppliers. 

Rather  than  acquire  any  of  the  needed  production  funds  from  the  network, 
suppliers  could  seek  such  funds  frcm  banks  or  private  investors  and 
simply  sell  the  finished  product  to  the  network.  By  and  large,  however, 
this  is  not  done.  Rather,  the  networks  receive  financing  from  banks  and 
private  investors  and  in  turn  invest  those  funds  in  new  programs  and 
series  concepts.  One  reason  the  networks  adopt  this  function  may  stem 
from  their  role  as  intermediaries  between  their  affiliated  stations  and 

advertisers.  This  function  enables  the  networks  to  obtain  information 
the  types  of  programs  that  advertisers  and  stations  prefer  and  more 
importantly  on  the  types  of  audiences  that  advertisers  seek.  Because  it  is 
part  of  their  day-to-day  function,  the  networks  may  be  in  a  better  position  than 
private  investors  or  lending  institutions  to  evaluate  whether  the  ideas 
offered  by  program  suppliers  will  satisfy  advertiser  and  station  demand 
(me. ,  the  networks  can  perform  this  function  at  lower  cost).  This  infor¬ 
mation  would  be  less  important  if  viewer  program  preferences  and  adver¬ 
tiser  demands  changed  only  slowly  over  time.  To  the  extent  that  this  is 
not  the  case,  however,  networks  would  appear  to  perform  this  function 
more  efficiently  than  would  other  potential  lenders. 

There  is,  moreover,  one  piece  of  information  which  only  the  networks 
possess:  how  individual  programs  are  likely  to  be  scheduled  over  the 
course  of  the  season.  To  the  extent  that  scheduling  is  important  in 
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evaluating  the  likely  success  of  a  program,  the  networks  are  in  the  best 
position  to  take  this  into  account  in  their  "lending"  decisions. 

Further,  as  discussed  earlier,—  the  networks  perform  more  than  a 
simple  banking  function.  They  actively  participate  in  the  process  of 
developing  a  series  idea  into  a  series,  shaping  that  idea  to  the  demands  by 
advertisers  for  viewers.  To  the  extent  that  the  value  of  this  information 
decree iates  rapidly,  the  networks  are  in  the  best  position  —  by  virtue 
of  their  function  as  brokers  of  advertising  time  —  to  acquire  this 
information  at  the  lowest  cost. 

By  virtue  of  their  roles  as  banker,  scheduler,  and  active  partici¬ 
pant  in  the  development  process,  the  networks  must  closely  monitor  the 
production  process.  Once  a  network  has  made  a  commitment  to  a  supplier, 
the  supplier  may  have  incentives  to  inflate  the  costs  of  the  program  for 
its  financial  benefit  or  to  increase  the  probability  that  the  program 

will  be  a  success,  costs  which  the  network  may  not  find  profitable  to 
**  / 

incur. — -  Network  monitoring  of  production  is  required  to  prevent  or 
restrain  these  incentives. 

The  result  of  viewing  the  networks  in  this  fashion  is  to 
consider  each  network  a  partner  with  each  of  its  program  suppliers  in  the 
entire  development  process.  The  network  and  program  supplier  are  co¬ 
investors  in  a  program  idea,  sharing  the  risk  of  loss  and  the  profits  of 
success . 


*/  See  pp.  46-77,  supra. 
**/  See  pp.  353-55,  supra. 
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This  does  not  suffice,  however,  to  explain  the  existence  of  those 
contractual  provisions  —  such  as  options,  exclusivity  and  spin-offs  — 
that  constrain  the  supplier  in  the  uses  of  its  programs ,  particularly 
series  episodes.  It  is  the  role  of  the  network  as  the  most  efficient 
financier,  scheduler  and  developer  of  program  series  combined  with  the 
nature  of  the  good  —  a  program  idea  —  that  explains  the  efficiency  of 
these  provisions. 

Once  the  network  has  completed  its  investment  in  the  development 
of  the  series  idea,  the  revenues  of  the  network  will  be  affected  if  the 
supplier  can  then  sell  episodes  to  other  purchasers.  The  supplier  has 
an  incentive  to  do  so  since  it  may  increase  its  revenues  by  selling  the 
program  to  others.  This,  in  turn,  however,  will  deter  the  network 
from  making  future  investments  in  program  development.  This  phenomenon 
is  a  characteristic  of  the  market  place  for  ideas. 

Consider  a  firm  which  thinks  an  idea  may  be  a  commercial  success 
and  invests  in  developing  that  idea.  If  that  firm  does  not  possess 
exclusive  rights  to  the  developed  idea,  other  firms  may  appropriate  the 
developed  idea  and  sell  the  resulting  product  at  a  lower  price  (the 
appropriators  need  cover  only  production  costs;  they  do  not  incur  any 
development  expenses)  or  at  the  same  price  (in  which  case  the  appropriators 
will  earn  greater  profits) .  A  firm  not  granted  property  rights  in  the 
subsequent  use  of  the  idea  will  thus  be  deterred  from  investing  in  the 
development  of  new  ideas  because  its  anticipated  gains  from  success  are 
reduced  and  its  risk  of  development  increased.  Absent  some  protection 

from  competition,  the  incentive  to  produce  and  develop  new  ideas  would 

*/ 

be  seriously  impaired.— 

V  This  is,  of  course,  the  theory  upon  which  copyright  and  patent  laws  are 
based. 
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Although  the  property  rights  to  a  series  concept  initially  reside 
with  the  program  supplier,  some  of  these  rights  are  temporarily  ceded  to 
the  networks  during  the  program  development  process.  At  this  juncture 
a  series  supplier  becomes  tied  to  one  network  for  as  long  as  that  network 
continues  to  invest  in  the  project  and  is  restricted  during  that  period 
in  the  disposition  of  that  series  in  any  way  not  agreed  to  by  the  network. 
In  return,  the  network  advances  the  supplier  funds  with  which  to  develop 
the  idea  and  takes  an  active  role  in  the  development  process. 

It  is  important  to  recognize  that  once  this  investment  has 
been  made,  the  series  has  value  not  only  to  the  network  performing 
this  investment  function  but  also  to  other  stations,  networks,  and 
broadcast  media.  A  sale  by  the  program  supplier  to  any  of  these  other 
program  outlets  —  after  the  network  has  made  its  investment  —  would 
reduce  the  network's  expected  revenues  from  the  program  and  impair  its 
ability  to  recoup  its  investment  and  development  costs.  Thus,  exclusivity, 
options,  and  spinoff  provisions  of  the  network-supplier  contract  may  be, 
in  part,  necessary  to  protect  the  network's  investment  in  program  develop¬ 
ment  and  to  provide  a  continuing  incentive  for  it  to  do  so.  Moreover, 
given  our  reasons  for  believing  that  the  networks  are  more  well-suited 
for  this  investment-development  function  than  are  independent  financial 
institutions,  such  provisions  may  be  economically  efficient. 

a.  Exclusivity .  At  the  risk  of  being  overly  simplistic,  the 
exclusive  right  of  the  network  to  exhibit  initial  series  episodes  is 
necessary  in  the  first  instance  simply  to  enable  the  network  to  estimate 
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the  audience  it  is  purchasing.  Given  the  lag  between  program  production  and 
exhibition,  the  network  must  purchase  a  series  in  the  expectation  that  the  pro¬ 
gram  will  obtain  a  certain  rating.  If  after  producing  the  episodes,  the  supplier 
then  also  sold  the  episodes  either  to  other  networks  or  to  individual  stations , 
the  network  obviously  would  earn  less  revenues  than  it  expected  and  would  not 

continue  to  pay  the  same  price  for  the  series  episodes.  To  put  this 
another  way,  the  overall  rating  of  any  program,  and  particularly  an  entt 
tainment  series,  is  highly  uncertain  to  begin  with;  that  uncertainty 
would  be  greatly  increased  if  the  program  purchaser  did  not  know  when  and 
if  the  program  would  be  exhibited  in  other  markets  on  other  networks  or 
non-network  stations  either  prior  to  or  at  approximately  the  same  time  it 
exhibited  the  program.  In  addition,  if  these  purchasers,  —  stations, 
networks,  pay  cable,  etc.  —  are  risk  averse,  that  risk  aversion  would 
surely  depress  the  aggregate  price  of  the  program  below  that  which  would 
be  received  if  exclusivity  were  granted  to  the  first  network.  This  is 
presumably  the  reason  why  even  in  those  instances  where  the  networks 
have  not  either  initially  financed  a  project  or  participated  in  its 

development,  the  purchasing  network  is  still  granted  exclusivity  in  the 

•  ■  *  / 

exhibition  of  the  program  (e.g. ,  theatricals).— 

Moreover,  both  the  network  and  the  supplier  have  a  common  interest 
in  maximizing  the  profitability  of  the  program.  The  absence  of  first-run 
exhibition  rights,  by  reducing  the  expected  revenues  of  the  network  from 


V  This  practice  is  also  the  rule  in  the  syndication  of  off-network  and 
first-run  programs. 
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the  program,  would  reduce  the  license  fee  paid  by  the  network  to  the 
supplier.  The  supplier,  as  a  result,  would  bear  an  increased  share  of 
the  risk  of  program  development  and  production.  As  previously  discussed, 
this  risk-bearing  function  is  more  efficiently  borne  by  the  network  and 

V 

if  the  supplier  increases  its  share  of  the  risk,  program  costs  will  rise. 

In  addition,  absent  the  exclusive  right  of  first-run  exhibition,  the 
reduction  in  the  network's  expected  revenues  may  also  reduce  the  net¬ 
work's  incentive  to  participate  in  —  and  expend  resources  on  —  developing 
a  program  idea  into  a  series.  Although  the  supplier  could  undertake  this  develop¬ 
ment  function  itself,  we  argued  earlier  that  by  virtue  of  both  its  knowledge 
of  advertiser  and  station  program  demands  and  its  scheduling  function, 

it  is  efficient  for  the  network  to  participate  in  the  program  development 
process.  If  the  supplier  assumes  a  larger  role  in  development,  program  costs 

will  rise.  Consequently,  the  value  of  a  program  to  a  single  network  — 
and  its  supplier  —  with  exclusive  rights  of  first-run  exhibition  is 
greater  than  the  aggregate  value  of  that  program  to  the  three  networks 

and  other  purchasers  absent  such  exclusivity. 

It  is  true  that  no  party  has  requested  that  the  Commission  or  the 

courts  revoke  the  network ' s  right  to  purchase  exclusivity  with  respect 
to  first-run  exhibitions.  But  the  reason  for  the  acquisition  of  that 
exclusive  right  may  extend  to  other  forms  of  exclusivity  as  well.  Exclusi¬ 
vity  with  respect  to  the  exhibition  of  repeats  and  with  respect  to  exhibition 
on  "other  broadr  of  media1  enables  the  network  to  forecast  more 
accurately  the  -  f.ience  which  the  program  will  generate,  to  protect  the 
network's  investment  in  program  development,  and  to  maximize  the  value  of 
the  program  to  both  the  supplier  and  the  network. 


*/  See  pp.  350-53;  493-94,  supra. 
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It  is  also  true  that  exclusivity  provisions  (and  those  discussed 

below)  have  the  effect  of  excluding  purchasers  willing  to  pay  the  additional 

expenses  of  producing  or  distributing  a  program's  episodes  —  first-run 
*/ 

or  repeats.—  But  these  additional  expenses  that  other  purchasers  may 
be  willing  to  pay  for  the  program's  episodes  do  not  include  the  develop¬ 
ment  expenses  previously  incurred  by  the  network.  If  the  network  is 
unable  to  restrict  the  supply  of  a  program's  episodes,  the  incentives  for 
the  network  to  undertake  the  program  development  function  would  be 
diminished  considerably  because  the  expected  revenues  of  the  program  to 
the  network  would  be  reduced.  In  addition,  program  costs  would  rise  because 
the  supplier  would  have  to  find  additional  sources  for  financing  and 
developing  a  program,  a  function  more  efficiently  borne  by  the  network 
and  some  program  ideas  might  never  be  developed. 

It  is  this  development  incentive  that  these  contractual  provisions 
protect  at  the  cost  of  excluding  purchasers  willing  to  pay  the  marginal 
costs  of  the  program's  episodes.  But  even  absent  these  provisions,  the 
supplier  will  have  the  same  incentive  to  maximize  the  monopoly  profits 

of  the  program  as  the  networks  now  do  and  to  employ  the  same  type  of 

**  / 

supply  restrictions  now  anbodied  in  the  network-supplier  contract. — 


*/  This  supply  restriction  is  a  consequence  of  the  monopoly  power  conferred 
on  the  supplier  —  and  temporarily  ceded  to  the  network  —  by  virtue 
of  its  copyright  on  the  program. 

**/  The  source  of  the  monopoly  restriction  of  a  program's  episodes  is  not 
the  provisions  in  the  network-supplier  contract  but  the  copyright 
granted  the  supplier,  a  copyright  which  may  be  necessary  to  provide 
the  incentive  to  develop  new  ideas. 
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There,  however,  my  be  a  divergence  in  interests  between-  the  supplier 
of  a  particular  series  and  the  network  with  respect  to  the  timing  of  the 
release  of  a  series  into  syndication.  While  the  supplier  is  interested  in 
maximizing  the  profitability  of  its  program,  the  network  is  interested  in 
maximizing  the  profitability  of  all  of  its  programs.  A  supplier  might 
argue  that  long  before  its  contract  with  the  network  expires,  the  release 
of  previously-produced  episodes  into  syndication  would  not  seriously  divert 
audiences  from  new  episodes  of  the  program  exhibited  on  the  network.  For 
example ,  the  episodes  in  the  syndication  market  might  attract  lower 
audiences  by  virtue  of  their  age  and  might  be  exhibited  in  different  times 
in  different  markets.  But  if  the  network  permitted  such  an  early  release 
for  all  of  its  programs,  enough  of  the  network's  audiences  my  be 
diverted  from  its  entire  program  schedule  to  reduce  significantly 
the  profitability  of  program  financing  and  development.  Given  our  reasons 
for  believing  that  the  network  my  be  the  more  efficient  financier  and 
developer  of  programs,  situations  will  arise  in  which  it  is  in  the  interests 
of  suppliers  collectively  and  the  network  to  release  a  program  or  series 
into  syndication  at  a  later  date  than  an  individual  supplier  might  choose. 

b.  Spinoff  protection.  A  spinoff  begins  as  an  idea  which  stems 
from  a  series  in  which  the  network  has  already  invested.  As  a  result,  the 
network  my  be  partly  responsible  for  the  creation  of  a  spinoff  and  the 
possibility  that  spinoffs  my  occur  increases  the  incentive  for  the  network 
to  finance  and  participate  in  the  initial  development  process.  Moreover, 
as  with  the  initial  series,  the  network  my  be  in  the  best  position  to 
judge  the  prospective  success  of  the  spinoff. 
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In  one  sense,  spinoff  protection  can  be  construed  in  the  same  fashion 
as  exclusivity  provisions.  Because  spinoffs  are  a  derivative  of  the  initial 
series  in  which  the  network  has  invested,  the  exhibition  of  spinoffs  on 
another  network  may  divert  audience  frcm  the  initial  series,  reducing  the 
of  that  series  to  the  network.  This  may  be  particularly  true  if  the 
spinoff  is  based  on  continuing  characters  in  the  original  series.  The 
inability  of  the  network  to  protect  its  investment  in  the  initial  series 
could  certainly  dull  the  network ' s  incentive  to  invest  in  subsequent  series . 

However,  it  appears  that  the  extent  of  protection  sought  by 
the  network  with  respect  to  the  exhibition  of  spinoffs  would  be  much  less 
complete  than  that  afforded  the  network  with  respect  to  the  original  series, 
is  probably  because  the  spinoff  idea  is  largely  a  by-product  of  the  network's 
investment  in  the  original  series  and  the  network  has  not  undertaken  any 
additional  investment  in  developing  the  spinoff  idea  into  a  series.  Although 
spinoff  protection  in  fact  varies  substantially  across  entertainment  series, 
the  typical  right  —  particularly  for  prime  tire  series  —  provided  the 
network  is  simply  the  limited  right  of  first  negotiation/first  refusal.— 
c.  Options .  Options  allow  the  network,  at  specified  times,  to 
return  the  program  rights  to  the  supplier.  Such  a  decision  will  be 
made  by  the  network  if  further  investments  in  the  program  are  not  expected 
to  be  profitable.  If  the  network  chooses  to  renew  the  series  i.e., 
continue  its  investment,  that  choice  reflects  the  continued  profitability 


That 


*/  See  p.  196,  supra. 
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of  the  program,  which  in  turn  depends  in  part  on  the  network's  earlier 
investments.  As  argued  earlier,-7  the  options  contract  may  be  viewed  as 
an  arrangement  which  acconmodates  the  interests  of  the  network  and  supplier 
in  not  producing  and  exhibiting  programs  which  prove  to  be  unsuccessful. 

'  ffore  significantly,  the  network's  role  in  program  development  is 
most  pronounced  and  its  investment  the  greatest,  prior  to  the  time  the 
network  first  exhibits  the  series  and  during  the  series'  first  broadcasr 
year.  It  is  during  this  period  that  the  network  and  sipplier  "flesh  out" 
the  characters,  cast  the  program,  develop  the  setting,  outline  the 
episode  scripts,  and, of  course,  make  the  pilot.  Following  the  production 
of  the  pilot,  network  and  supplier  make  further  changes  to  the  series, 
and  a  process  of  fine-tuning  continues  throughout  the  entire  first  year 
of  the  series.  The  reason,  of  course,  is  that  the  network  and  the 
supplier  —  are  interested  in  maximizing  the  profitability  of  the  program. 

These  investment  outlays  are  likely  to  be  largest  prior  to  and 
during  the  first  season.  Yet,  the  revenues  that  accrue  to  the  network  will 
only  occur  over  time.  If  the  network  were  to  be  constrained  to  purchasing 
only  one  or  two  years  of  exhibition  rights,  the  decline  in  expected  revenues 
would  certainly  reduce  the  incentive  of  the  network  to  invest  in  and  develop 
new  programs.  Although  other  entities  would  take  over  this  function  if 
options  were  banned,  they  may  not  be  as  efficient  as  the  networks  in  doing 
so.  Note  that  these  expected  revenues  from  program  investment  must  cover 
the  network's  costs  not  only  of  those  programs  which  achieve  success  on 
the  network,  but  also  of  these  which  fail  before  or  after  exhibition. 


*/  See  pp.  163-64,  supra. 
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The  cost  of  drilling  dry  holes  as  well  as  the  cost  of  drilling  gushers  must 
be  covered  by  the  expected  revenues  from  all  the  network's  programs. 

Viewed  in  this  perspective,  it  is  clearly  inappropriate  to  compare  the 
network's  revenues  from  one  program  or  series  with  its  current  production 
cost  without  taking  into  account  the  network's  investment  in  programs 
prior  to  their  exhibition  and  its  investment  in  programs  unaired  or 
cancelled. 

If  this  investment-development  role  of  the  network  is  the  underlying 
explanation  for  the  option  period  included  in  the  network-supplier  contract, 
one  might  predict  that  for  those  programs  in  which  the  network's  develop¬ 
ment  role  is  modest  at  best,  the  option  period  might  be  absent  or  greatly 
reduced.  Theatricals  are  examples  of  such  programs.  While  the  option 
period  for  entertainment  series  varies  from  four  to  seven  years,—  network 
exhibition  rights  to  theatricals  are  purchased  as  firm  commitments  and  in 
most  cases  carry  no  option  clauses.  This  difference  increases  our  confidence 
that  the  investment-development  role  of  the  network  is  the  primary  basis 
of  the  option  practice. 

d.  Summary.  Each  of  these  contractual  practices  —  exclusivity, 
spinoff  protection,  and  options  —  appears  to  be  solidly  based  on  efficiency 
grounds.  The  fact  that  the  government  is  not  contending  in  its  antitrust 
suit  that  the  three  networks  collude  further  supports  the  notion  that  these 
contractual  elements  flow  from  a  competitive  market  place  in  ideas.  One 
does  not  need  a  theory  of  predatory  intent  on  the  part  of  the  network  to 
explain  their  purposes  in  obtaining  these  provisions.  In  addition,  these 


*/  See  pp.  186-89,  supra. 


504  - 


types  of  practices  are  not  atypical  in  markets  of  this  kind.  In  any  market 
for  ideas,  for  the  purchaser  of  the  idea  to  have  an  incentive  to  develop 
that  idea,  he  must  have  an  expected  reward  of  sufficient  magnitude  for  him 
to  undertake  the  risks  of  development.  Contracts  providing  for  developmental 
assistance  in  producing  a  first-run  syndicated  television  program,  a  Broad¬ 
way  play  or  a  theatrical  frequently  contain  provisions  not  unlike  those 
which  appear  in  the  network-supplier  contract. 

2.  MPAA  and  Justice  Department  contentions 

In  light  of  the  above,  it  might  be  useful  to  assess  two  of  the 

allegations  made  concerning  options,  exclusivity,  and  spinoff  protection, 

viz,  that  such  provisions  inflict  financial  harm  on  independent  suppliers 

and  that  the  same  provisions  restrain  competition  among  the  existing 

networks  for  established  programs.  The  most  formal  request  for  additional 

regulation  of  the  program  supply  business  has  been  presented  by  the  Motion 

Picture  Association  of  America  ("MPAA")  in  its  petition  to  prohibit  the 

networks  from  acquiring  long-term  renewal  options,  extensive  exclusivity 

protection  against  other  uses  of  a  program,  and  comprehensive  protection 
■  *  / 

against  spinoffs.—'  MPAA  alleges  that  by  compelling  suppliers  to  cede 
these  rights  to  the  networks ,  the  networks  are  able  to  impose  financial 
terms  upon  suppliers  that  remain  unchanged  during  the  life  of  the  series 


V  The  use  of  the  adjectives  "long-term,"  "extensive,"  and  "comprehensive" 
is  deliberate.  For  they  suggest  the  difficulties  inherent  in  devising 
an  enforceable  rule  which  specifies  on  a  defensible  basis  the  proper 
number  of  options  and  the  proper  degree  of  exclusivity  and  spin-off 
protection.  This  discussion,  concentrates  on  the  conceptual  problems 
presented  by  the  proposal. 
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and  that  place  those  suppliers  in  a  precarious  financial  position.  Our 
analysis  of  the  petition's  claims  that  the  Coirmission' s  current  financial 
interest  rule  prohibits  the  acquisition  of  these  rights  is  contained  in 
Appendix  B  and  will  not  be  reiterated  here.  Instead,  we  assume 
for  purposes  of  this  discussion  a  rule  that  clearly  would  prohibit  network 
acquisition  of  these  property  rights. 

In  its  antitrust  suit  against  the  three  networks,  the  Department  of 

Justice  has  also  argued  that  the  acquisition  of  these  rights  by  the  network 

should  be  limited  because  they  restrain  competition  among  the  three  networks 

*/ 

for  established  programs.—  This  in  turn  permits  each  network  to  behave 
as  a  monopsonist  with  respect  to  the  programs  on  its  network.  Exclusivity 

protection  with  respect  to  repeat  exhibitions  eliminates  competition  among 
the  networks  because  the  purchase  of  repeat  exhibitions  and  exclusivity 
protection  with  respect  to  "other  broadcast  media"  eliminates  competition 
for  the  purchase  of  both  first  run  and  repeat  exhibitions.  Options,  by 
tying  the  program  to  one  network  for  the  duration  of  the  contract, 
similarly  eliminates  competition  by  other  networks  and  "other  broadcast 
media"  for  established  programs.  Finally,  spinoff  protection  reduces  the 
extent  of  competition  for  promising  new  series. 

We  note  at  the  outset  that  the  underlying  factual  premise  of  both 
the  MPAA  and  the  government's  arguments  are  that  the  networks  invariably 
obtain  these  rights  as  part  of  the  agreement  with  a  producer,  that  the 


*/  See  pp.  409-14  /  supra. 
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number  of  options  and  degree  of  exclusivity  and  spin  off  protection  acquired 

are  uniform,  and  that  the  networks  never  compensate  producers  for  these 

rights.  Our  examination  and  analysis  of  contracts  between  producers  of 

entertainment  series  and  networks  demonstrates  that  the  networks  virtually 

always  acquire  a  number  of  options  and  some  degree  of  exclusivity  and 

generally  acquire  spinoff  protection  as  well,  but  the  substantive  terms 

vary  materially  among  programs.—  Moreover,  our  analysis  of  network 

license  fees  concludes  that  networks  do  pay  something  for  the  acquisition 

**  / 

of  these  rights. — 

Against  this  background,  the  ?1?AA  petition  appears  misguided  at  best. 

As  has  been  pointed  out, - -  the  networks  have  no  incentive  to  drive  their 

most  important  input  suppliers  out  of  business  or  to  encourage  concentration 
in  the  program  supply  industry.  Moreover,  the  contractual  arrangements 
between  the  network  and  supplier  can  hardly  be  termed  ironclad.  As  noted 

kkkk  / 

above, - -  the  terms  of  long-term  network-supplier  option  contracts  for 

entertainment  series  are  remarkable  for  their  vagueness.  Elements  specified 
in  the  contract  (including  the  license  fee)  frequently  merely  serve  as  a 
starting  point  for  negotiation  between  the  supplier  and  the  network,  and 
renegotiation  —  particularly  for  prime  time  series  —  becomes  almost 
continuous  after  the  first  season's  exhibition. 


V  See  pp.  185-97,  supra. 

**/  See  pp.  342-47,  supra. 

***/  See  p. -262,  supra. 
****/  See  pp.  224-25,  supra. 
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The  reason  for  this  lack  of  specificity  and  lack  of  ironclad 
contractual  terms  may  stem  from  the  great  uncertainty  which  inheres  in 
program  development.  Although  the  decision  by  the  network  and  supplier  to 
proceed  to  each  "stage"  of  the  development  process  hinges  on  the  estimate  of 
the  program's  profitability,  that  estimate  is  highly  speculative  because 


vt  is  based  on  a  very  limited  amount  of  information.  Throughout  the 
course  of  program  development,  startling  changes  can  be  made  in  the  scripts, 
the  plots,  the  setting,  the  casting,  and  even  the  characters  of  the  program 
idea.  Each  one  of  these  changes  will  affect  the  expected  revenues  of  the 
program,  the  expected  costs  of  the  program  or  both.  Moreover,  the 
uncertainty  during  this  process  is  so  great  that  such  changes  and  their 
impact  simply  cannot  be  contractually  specified  in  advance.  As  a  result, 
the  network  and  supplier  in  effect  agree  to  agree  later  on  precise  con¬ 
tractual  terms.  The  vagueness  of  the  contract  permits  the  parties  to  allow 
events  to  unfold  and  to  adopt  an  adaptive  sequential  decision-making 

process  to  those  events.  The  vagueness  of  the  contract  may  simply  be  an 

*/ 

efficient  adaptation  of  the  parties  to  a  highly  uncertain  process.- 


* /  jt>r  an  extended  discussion  of  the  nature  of  such  contractual  relationships, 
“  see  Oliver  E.  Williamson,  Markets  and  Hierarchies:  Analysis  and  Anti¬ 
trust  Implications  (Free  Press:  New  York,  1975) . 
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The  Justice  Department,  on  the  other  hand,  has  apparently  become 
a  victim  of  its  own  terminology.  While  the  distinction  between  "new"  and 
"established"  programs  is  at  times  an  analytically  useful  one,  that 
distinction  should  not  be  carried  as  far  as  the  Justice  Department  and 
the  Courts  have  taken  it.  The  contractual  provisions  at  issue  are  agreed 
to  by  the  network  and  supplier  prior  to  the  exhibition  of  the  series. 

Neither  the  network  nor  the  supplier  at  this  stage  of  development  is 
certain  which  programs  will  be  successful.  If  the  new  program  market 
is  competitive,  as  the  Justice  Department  contends,  that  competition 
manifests  itself  simultaneously  in  the  network  payments  to  the  program 
supplier  and  the  bundle  of  rights  which  the  supplier  cedes  to  the  network 
in  return  for  that  payment.  From  the  outset,  then,  competition  for  new  programs 
encompasses  much  more  than  simply  the  purchase  of  a  new  program.  Any 
restraints  placed  by  the  network  on  the  supplier  are  purchased  by  the 
network  and  appear  to  be  ancillary  to  the  role  of  the  network  as  a 
developer  of  new  ideas. 

It  is,  of  course,  true  that  established  programs,  i.e. ,  programs 
that  have  been  aired,  differ  from  program  ideas.  The  difference  stems  from 
both  the  greater  information  available  about  the  former  category  of  programs 
than  the  latter  and  the  additional  investment  required  to  transform  a  series 
idea  into  an  exhibited  series.  Although  the  network  may  be  the  sole  potential 
buyer  of  each  of  its  established  programs,  those  programs  are  differentiated 
from  new  programs  by  the  information  now  possessed  about  their  success  so 
that  some  "market  power"  is  possessed  by  those  supplying  them  as  well.- 


V  See  pp.  370-76,  supra  for  empirical  evidence  in  support  of  this  proposition. 
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Although  bargaining  will  occur  over  the  share  of  profits  each  should  receive, 
that  bargaining  has  no  impact  on  the  quality  of  the  program  exhibited,  since 
both  supplier  and  network  have  an  incentive  to  maximize  the  program's  profits. 

Despite  the  inadequacies  of  both  the  MPAA's  and  the  Justice  Depart¬ 
ment's  positions,  the  admission  may  nevertheless  still  query  whether  the 
regulation  of  these  contractual  provisions  might  achieve  the  admission's 
policy  objectives.  We  now  turn  to  an  assessment  of  a  decision  by  the 
admission  to  ban  or  limit  the  extent  of  exclusivity,  options,  and  spinoff 
protection. 

3.  Policy  implications 

At  various  points  in  this  discussion,  we  have  suggested  some  of  the 
implications  of  admission  intervention  in  the  network-supplier  relation¬ 
ship.  Here  we  intend  to  indicate  to  the  admission  the  tradeoffs  involved 
in  banning  or  limiting  the  extent  of  exclusivity,  options  and  spinoff 
protection.  There  are  two  scenarios  which  one  can  construct  as  a  conse¬ 
quence  of  a  ban.  Oansider  first  the  situation  in  which  the  network  pays 
the  supplier  the  entire  value  of  these  rights.  Banning  all  rights  ceded 
to  the  network  by  the  program  supplier,  except  the  right  of  first-run 

exhibition,  will  almost  certainly  reduce  the  payments  networks  make  to 

*/ 

program  suppliers.—  These  rights  are  valuable  and,  just  as  in  the  case 
of  syndication  rights ,  the  networks  purchase  these  rights  from  the  suppliers. 
Such  an  action  would  increase  the  risk  borne  by  each  supplier,  and,  given 


*/  See  pp.  335-48,  supra. 
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the  possibly  superior  risk— pooling  abilities  of  the  networks  vis  a  vis  indivi¬ 
dual  program  suppliers,  increase  the  costs  of  program  production  (to  compensate 
the  suppliers  for  the  additional  risk  they  now  must  undertake)  .  To  take 
advantage  of  this  risk-pooling,  suppliers  may  merge  or  perhaps  become 
employees  of  the  studios  which  may  be  in  a  better  position  to  pool  risks 
by  virtue  of  their  theatrical  activities  and  the  larger  numbers  of  series 
they  produce. 

Perhaps  more  importantly,  the  incentives  for  program  development 
on  the  part  of  the  network  may  be  dulled  considerably,  perhaps  altogether. 

All  or  irost  of  the  development  expenses  would  be  the  onus  of  the  indivi¬ 
dual  program  supplier,  thus  increasing  the  risks  it  must  bear  and, 
because  the  network  may  be  in  a  better  position  than  program  suppliers 
to  undertake  those  development  expenses,  increasing  the  costs  of  program 
development . 

A  second  possibility  is  that  the  network  currently  is  able  to  capture  most 
of  the  revenues  in  excess  of  costs  from  successful  programs.  Banning  the  acqui¬ 
sition  of  options  and  exclusivity  would  place  the  supplier  of  an  established  pro¬ 
gram  in  a  superior  bargaining  position  vis  a  vis  the  network.  Given  the  threat 
of  taking  the  program  to  another  network  or  releasing  recent  episodes 
into  syndication,  the  supplier,  via  an  implicit  promise  or  an  explicit 
agreement  which  does  not  violate  the  literal  meaning  of  the  ban,  may  be 

willing  to  provide  the  network  with  precisely  the  same  form  of  protection 

*/ 

now  afforded  by  current  contractual  arrangements.—  In  return,  the 


*/  To  the  extent  that  such  an  explicit  agreement  could  be  reached,  presumably 
the  networks  would  adopt  such  agreements  when  they  initially  purchase 
the  rights  to  a  program.  The  only  difference  between  such  agreements 
and  the  current  network-supplier  contract  might  be  that  the  former 
are  more  costly  to  the  network.  This,  in  turn,  would  reduce  the 
profitability  of  all  programs. 
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supplier  would  receive  a  higher  share  of  any  excess  revenues.  The  network 
will,  however,  reduce  the  initial  license  fee  to  compensate  for  the  valuable 
rights  it  has  foregone.  Moreover,  the  lack  of  any  guarantee  to  the  network 
at  the  outset  of  the  program  development  process  that  the  property  rights 
to  that  program  will  reside  with  the  network  for  a  period  sufficiently  long 
for  it  to  recoup  its  development  expenditures  will  reduce  the  incentive  for 
the  network  to  participate  in  program  development.  If  the  networks  are  the 

more  efficient  bearers  of  this  function,  program  costs  will  rise. 

In  either  case,  the  banning  of  these  contractual  provisions  would 

not  signal  the  demise  of  the  networks.  The  economies  achieved  by 
centralized  program  procurement  and  distribution  and  the  economies  in 
the  centralized  sale  of  national  advertising  appear  to  be  too  overwhelming 
to  regard  this  as  a  probable  outcome.  The  networks  may  adapt  by  reducing 
their  programming  hours,  exhibiting  less  costly  (lower  quality)  programs, 
or  both.  The  Commission  must  determine  whether  the  costs  of  banning 
these  provisions  —  in  terms  of  the  risk  pooling  and  development  role 
played  by  the  network  —  are  worth  the  benefits  the  Commission  thinks 
might  flow  from  such  a  proscriptive  rule.  One  possible  benefit  of  such 
a  ban  might  be  an  earlier  release  into  syndication  of  programs  appearing 
on  the  networks.  But  if  the  networks  adjust  to  such  a  ban  by  programming 
fewer  hours,  fewer  programs  will  be  released  into  syndication.  If  instead 
the  networks  purchase  less  costly  programs,  then  the  "quality"  of  these 
syndicated  episodes  may  be  less  than  that  which  is  currently  available. 

Rather  than  ban  these  provisions,  the  Commission  may  consider 
limiting  their  scope,  e.g. ,  circumscribing  the  number  of  option  years  to 
a  maximum  of  three.  We  frankly  have  no  way  of  determining  whether  or  not 
the  current  contractual  provisions  are  optimal  from  the  perspective  of 
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viewers  and  the  development  of  new  ideas.  The  issue  here  is  one  that  is 
similar  to  that  raised  in  the  controversy  over  patent  protection:  Is 
the  optimal  duration  of  patent  protection  17  years?  We  have  no 
doubt  that  the  answer  to  this  question  is  simple:  It  depends.  Just  as 
the  development  process  for  some  inventions  may  recruire  more  than  17 
years  of  protection  and  others  less,  so  too  may  the  development  of  some 
program  ideas  require  more  protection  from  competition  than  do  others. 
Indeed,  the  variations  among  the  network— supplier  contracts  with  respect 
to  option  period,  exclusivity  and  spinoff  protection  suggest  that  the 
networks  and  suppliers  do  make  some  evaluation  of  the  extent  to  which 
the  network's  investment  must  be  protected . 

4.  Summary 

In  sum,  there  are  three  hurdles  the  Comnission  confronts  in  inter¬ 
vening  in  the  network- supplier  relationship.  First,  it  is  important  to 
remember  that  the  success  of  a  Commission  attempt  to  prevent  the  network '  s 
use  of  monopsony  power  —  if  in  fact  such  power  is  being  exercised  —  in 
acquiring  the  program  rights  does  not  address  the  source  of  that  power. 
Thus,  restrictions  on  the  networks'  ability  to  acquire  these  rights  may 
simply  change  the  manner  in  which  the  power  is  exercised.  Suppliers  are 
unlikely  to  be  better  off. 

The  second  difficulty  is  that  even  if  the  Commission  were  to 
promulgate  regulations  limiting  the  networks'  rights,  it  would  be  extra¬ 
ordinarily  difficult  to  determine  precisely  what  restrictions  would 
accomplish  the  Comnission  s  objectives  without  unduly  disrupting  the 
system  of  risk  sharing  and  investment  insurance  that  relies  on  the  use  of 
these  rights.  Presumably,  the  FCC's  objectives  would  simply  be  to 


*/  See  pp.  185-97,  supra. 
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restrain  the  exercise  of  the  networks'  monopsony  power  in  acquiring  pro¬ 
gram  rights.  Accordingly,  it  would  be  necessary  to  draft  rules  which 
prohibited  the  acquisition  only  those  rights  which  could  not  be  justified 
on  the  basis  of  economic  efficiency.  It  is  difficult  to  overstate  the 
problems  such  a  project  would  entail. 

Third,  even  if  such  rules  enabled  suppliers  to  gamer  more  of  the 
profits  from  their  programs  there  is  nothing  to  suggest  that  the  programs 
they  produce  would  be  more  diverse,  either  as  to  source  or  content,  than 
currently.  Nor  is  there  any  reason  to  believe  that  stations  would  act 
differently  in  deciding  whether  to  clear  network  programs.  As  we  have 
indicated  throughout  this  and  other  reports,  stations,  networks,  and 
program  suppliers  share  a  common  objective  in  developing,  distributing, 
and  exhibiting  programs  which  will  maximize  the  number  of  viewers  and 
thereby  advertising  revenues.  The  distribution  of  those  revenues  does 
not  affect  each  party's  interest  in  making  them  as  large  as  possible. 

Thus,  Connission  actions  to  regulate  option,  exclusivity,  and  spinoff  terms 
in  network  contracts  with  suppliers  cannot  be  based  on  the  desire  to 
increase  diversity  or  the  responsiveness  of  local  stations.  In  light  of 
the  Commission's  repeated  assertions  of  disinterest  in  regulating  the 
division  of  profits  between  suppliers  and  networks  and  the  serious  juris¬ 
dictional  questions  raised  by  such  regulatory  initiatives,  rules  which 
limited  a  network's  right  to  acquire  option,  exclusivity  on  spinoff  pro¬ 
tection  would  mark  a  dramatic  and  problematic  departure  from  traditional 
Commission  policies. 
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Our  analysis  suggests  that  there  is  little  to  recorrmend  such  an  exten¬ 
sion  of  the  financial  interest  rule.  Our  conclusion  is  that  these  rights  do 
provide  a  method  for  the  supplier  to  share  its  risk  with  the  network  and 
for  the  network  to  safeguard  its  investment  in  the  development  of  programs. 

To  argue  that  they  restrain  competition  among  networks  substitutes  slogans 
for  analysis .  The  argument  that  they  unfairly  reduce  suppliers '  profits 
at  best  confuses  the  effects  of  monopsony  power  with  its  causes.  Moreover, 
insofar  as  certain  of  the  rights  are  acquired  as  a  result  of  the  networks' 
monopsony  power,  Commission  rules  designed  to  limit  that  power  by  restricting 
the  program  rights  obtainable  would  present  serious  jurisdictional  issues, 
would  be  extremely  difficult  to  draft  and  enforce  properly,  and  would  not 
affect  the  basic  source  of  that  market  power. 

Our  discussion  of  the  possible  effects  of  an  extension  of  the  finan¬ 
cial  interest  rule  to  encompass  options,  exclusivity,  and  spinoff  protection 
should  not  be  compared  to  she  actual  effects  of  the  current  financial 
interest  and  syndication  miles.  It  is  true  that  the  promulgation  of  the 
current  rules  dj  J  not  wreak  havoc  with  the  financing  and  development  role 
of  the  network.  But  those  rules  dealt  with  a  very  limited  range  of  rights 
and  the  acquisition  of  these  rights  by  the  networks  was  hardly  a  matter  of 
coyrse.  The  networks  did  not  typically  obtain  the  rights  to  distribute 
network  programs  in  syndication  and  their  participation  in  the  syndicated 
profits  of  network  programs  was  on  average  quite  small.  In  addition,  the 
network's  primary  purpose  in  acquiring  these  now-prohibited  rights  might 
simply  have  been  to  absorb  some  of  the  risk  of  program  investment,  rather 
than  to  protect  its  own  development  investment. 


By  contrast,  an  extension  of  the  financial  interest  rule  to  ban  or 
J  limit  the  network's  right  to  acquire  options,  exclusivity  and,  to  a  lesser 
i  extent,  spinoff  protection,  are  rights  which  each  network  obtains  in  one 
:  form  or  another.  Because  of  the  importance  of  these  rights  to  the  network' 
:  role  as  financier  and  developer  of  new  program  ideas,  we  would  expect  much 
ij  more  drastic  changes  to  occur  in  the  nature  of  the  network- supplier 
■  relationship  if  the  Commission  extends  the  financial  interest  rule  to 
4  ban  acquisition  of  these  rights  than  that  which  followed  the  imposition 
:  of  the  current  more  limited  rules. 
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B.  Extension  of  the  Access  Period 

A  preceding  section  of  this  report  concludes  that  the  current  access 

*  / 

rule  has  by  and  large  failed  to  achieve  the  Commission's  objectives.— 
Nevertheless,  it  is  possible  that  an  extension  of  the  access  period  to 
encompass  a  larger  portion  of  prime  time  (e.g.,  from  7  P.M.  to  9  P.M.) 
would  be  more  successful  in  stimulating  production  of  network -quality  pro¬ 
grams.  The  theory  of  this  proposal,  briefly  stated,  is  that  the  current 
rule  makes  available  an  insufficient  amount  of  station  time  to  take 
advantage  of  network  efficiencies.  By  enlarging  the  time,  the  Commission 
may  create  the  conditions  for  networks  to  develop  during  the  access  period, 
by  making  it  profitable  to  incur  the  "start-up"  costs  of  establishing  a 
network.  Notwithstanding  this  theory,  it  is  not  the  only  possible  conse¬ 
quence  of  an  extended  access  period. 

The  extension  of  the  access  period  may  have  precisely  the  same 
effects  as  the  original  rule:  a  further  increase  in  the  number  of  first- 
run  syndicated  suppliers  with  a  heavy  reliance  on  inexpensive  program 
formats.  This  assumes  that  even  with  an  extended  access  period,  the  fixed 
costs  of  establishing  additional  networks  are  not  justified  by  the  expected 
revenues  of  these  networks. 

Alternatively,  however,  the  expansion  of  the  access  period  may  indeed 
enable  new  national  networks  to  develop  to  offer  programming  to  current 
affiliates.  Viewers  would  be  presented  with  at  least  three  new  networks 
offering  programs,  for  example  between  7:00  and  9:00  P.M. ,  and  with  the 


*/  See  pp.  482-88,  supra. 
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:  three  current  networks  supplying  programs  for  the  remainder  of  the  evening. 

.  It  is  important  to  note  in  this  context  that  a  Commission  ban  on  the  in- 
house  production  of  programs  by  any  network,  discussed  infra,  might  serve 
:  to  frustrate  entry  into  networking  for  an  expanded  access  period.  Among 
|  entrants  into  networking  are  film  studios  and  major  independent 

1  program  producers.  If  prohibited  from  using  their  own  programs,  however, 
these  firms  may  lose  interest  in  developing  new  networks. 

The  liklihood  of  new  networks  arising  and  the  form  they  are  likely 
•  take  depends  obviously  in  part  on  the  manner  in  which  the  access  period 
.  is  enlarged.  Nonetheless,  certain  observations  can  be  made  about  the 
1  advisability  of  such  a  proposal  regardless  of  its  precise  terms.  We  will 
refer  to  the  two  hour  daily  access  period  as  an  instructive  example. 

If  the  expansion  of  the  access  period  does  not  result  in  the  develop¬ 
ment  of  new  networks,  then  our  comments  v;ith  respect  to  the  effectiveness 
|  of  the  current  access  rule  in  achieving  the  Commission's  public  interest 
i  goals  apply  with  equal  force  here.  Viewers  will  experience  simply  a 
I  greater  proliferation  of  the  types  of  inexpensive  programs  that  currently 
dominate  the  period.  If  new  networks  develop,  however,  they  would  permit 
:  the  production  of  more  expensive  (relative  to  first-run  syndicated  programs) , 
"network  quality"  programs  and  thereby  may  approximate  the  outcome 
:  envisioned  by  the  Commission  when  it  first  adopted  the  access  rule.  Mare- 
:  over,  the  increase  in  the  number  of  purchasers  of  prime  time  programs  would 
disperse  the  program- select  ion  function  over  a  larger  number  of  networks 


*/  Of  course,  if  the  Commission  retained  the  current  exceptions  for  certain 
types  of  network  programs,  such  as  children's  programs,  documentaries 
and  public  affairs,  the  current  networks  might  elect  to  continue  to 
program  for  a  substantial  portion  of  the  expanded  access  time. 
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and  my  increase  the  bargaining  pcwer  of  prime  time  program  suppliers, 
ffore  importantly,  however,  viewers  are  unlikely  to  experience  any  real 
changes  in  their  viewing  options.  There  will  still  be  at  most  only  three 
networks  in  each  time  period  and  these  three  networks  will  have  the  same 
incentives  to  exhibit  precisely  the  types  of  programs  that  the  current 
three  networks  now  exhibit. — ^  The  access  period  networks,  however,  may 
be  less  able  to  respond  to  those  incentives  as  well  as  the  present,  larger 

networks . 

For  example,  one  of  the  advantages  of  networking  is  the  ability  to 
offer  advertisers  a  national  audience  for  commercial  messages  with  minimum 
transaction  costs.  National  advertisers  now  must  deal  with  only  three 
networks  if  they  desire  to  purchase  spots  in  prune  tune.  If  new  networks 
developed  in  an  extended  access  period,  advertisers  would  have  to  deal 
with  at  least  three  more  and  perhaps  many  more  networks  to  place  precisely 
the  same  number  of  spots  as  before.  Thus,  the  rule  my  reduce  the 
economies  of  networking. 

A  second  and  perhpas  more  significant  example  of  the  disruption  an 
extended  access  rule  my  cause  concerns  the  financing  and  development 
function  assumed  by  the  networks  in  dealing  with  program  suppliers.  An 


*/  see  pp.  327-30  ,  supra.  The  increase  in  competition  for  programs  would 

depend  heavily  on  the  number  of  hours  in  the  schedules  of  the  new  networks. 
If  the  new  entrants  program  substantially  fewer  hours,  they  may  not  offer 
significant  competition  from  the  perspective  of  program  suppliers. 

**/  This  assumes  no  "audience  flow"  effects.  To  the  extent  that  these  effects 
exist  and  are  important,  an  extended  access  rule  would  reduce  the  ability 
of  networks  to  take  account  of  them.  This,  in  turn,  could  affect  the  types 
of  programs  exhibited.  For  example,  one  of  the  current  networks  might 
schedule  two  half-hour  situation  comedies  between  8  and  9  and  an  hour 
dram  between  9  and  10.  A  new  access  period  network  my  schedule  an 
action/  adventure  program  between  8  and  9  and  the  other  network  as  a  result, 
might  schedule  a  variety  show  to  take  account  of  the  flow  frcm  the  preceding 
program. 
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expanded  access  period  would  restrict  the  number  of  hours  any  one  network 
could  program.  Because  there  would  be  fewer  programs  available  to  spread 
the  risks,  each  network's  ability  to  pool  risks  would  be  curtailed.  We 
cannot  state  with  precision  the  relationship  between  average  program  pro¬ 
duction  costs  and  the  number  of  hours  programmed,  and,  therefore,  it  is 
impossible  to  assess  the  actual  effect  of  the  increased  risk.  If  program 
costs  were  to  increase  significantly,  networks  may  produce  less  expensive 
programs  to  exhibit  than  are  offered  currently.  On  the  other  hand,  the 

*/ 

program  costs  and  therefore  program  choices  may  be  affected  only  slightly. 
That  we  are  unable  to  predict  the  effects  an  expanded  access  rule  would 
have  on  the  development  relationship  between  networks  and  suppliers, 
however,  does  not  mean  that  the  Commission  should  avoid  considering  this 
problem  in  evaluating  proposals  to  extend  the  rule. 

In  a  similar  vein,  an  extension  of  the  rule  may  have  certain 
unintended,  anomalous  consequences  for  the  programs  offered  viewers.  If 
the  current  period  were  extended  to  9:00  P.M.,  for  example,  it  is  difficult 
to  assess  how  the  new  network  system  would  accomodate  viewers'  desires  to 
obtain  live  news  coverage.  If  the  three  established  networks  were  given 
exceptions  from  the  hypothetical  rule,  then  nascent  networks  in  the  new 
access  period  might  f.-nd  themselves  frequently  and  unpredictably  pre-empted. 


*/  It  is  unlikely  the  reduction  in  programs  hours  would  reduce  program  costs 
substantially.  If  that  were  the  case,  we  would  have  observed  additional 
networks  already  developing  because  they  would  have  been  able  to  produce 
programs  r  ore  inexpensively  and  thereby  bid  away  affiliates  from  the 
present  rftworks. 
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If  no  exceptions  were  permitted,  then  viewers  may  be  deprived  of  all  news 
coverage  between  7  and  9  p.m.  unless  a  nascent  access  network  duplicated 
existing  network  staffs  in  order  to  cover  fast -breaking  events.  This 
would  not  only  increase  news  production  costs,  but  also  have  curious 
results  such  as  two  different  networks  covering  two  halves  of  a  presi¬ 
dential  press  conference. 

Finally,  one  can  well  anticipate  that  innumerable  waiver  applica- 

*  / 

tions  would  follow  any  expansion  of  the  access  period.—  If  the  rule 
affected  the  hours  between  7:00  and  9:00  P.M. ,  the  current  or  new  networks 
may  argue  plausibly  that  particularly  lengthy  and  important  entertainment 
programs  such  as  "Roots"  should  be  permitted  to  preempt  the  rule.  Short 
of  a  flat  refusal  to  permit  waivers,  it  is  difficult  to  formulate 
principled  distinctions  among  various  waiver  requests.  Moreover ,  the 
result  may  be  to  involve  the  Commission  in  lengthy  and  tiresome  pro¬ 
ceedings  with  rather  modest  benefits  for  viewers. 

In  sum,  an  extension  of  the  access  period  would  lead  to  an  increase 
in  the  sources  of  television  programs  because  either  more  first-run 
syndicated  suppliers  would  enter  if  the  access  offerings  remained  the 
same  as  currently  or  three  or  more  networks  would  emerge  to  offer  more 
network-quality  programs.  If  access  networks  did  arise,  the  resultant 
competition  might  reduce  the  bargaining  power  of  the  current  three  networks . 


V  See  Network  Inquiry  Special  Staff,  A  Review  of  the  Proceedings  of  the 
Federal  Communications  Commission  Leading  to  the  Adoption  of  the  Prime 
Time  Access  Rule,  the  Financial  Interest  Rule,  and  the  Syndication  Rule, 

Dockets  12782  and  19622,  at  39-43  (Oct.  1979)  (preliminary  report) . 
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The  quality  of  the  programs  produced  for  both  the  new  and  established 

networks,  as  measured  by  production  costs,  would  probably  be  no  greater 

than  the  current  network  offerings  and  may  be  poorer.  Nor  would  the 

number  of  program  minutes  produced  alter.  At  bottom,  viewers  would 

obtain  no  increase  in  the  number  of  program  options  available  to  them  at 

any  given  time.  This  point  is  particularly  important  because  it  is  clear 

that  the  example  we  have  used  of  extending  the  rule  by  one  hour  each 

evening  does  not  exhaust  the  alternatives  for  enlarging  access  time.  The 

Commission,  for  example,  could  make  one  or  more  evenings  per  week  available 
*/ 

to  stations.—  A  common  denominator  of  these  various  suggestions  is  that 
viewers  still  have  only  three  network  choices  at  any  one  time. 

It  is,  of  course,  for  the  Commission  to  determine  whether  the  bene¬ 
fits  from  an  extension  of  the  access  period  outweigh  the  costs.  The  fore¬ 
going  analysis  suggests  that  such  a  proposal,  like  others  which  do  not 
alter  the  basic  structure  of  the  current  commercial  network  system,  offers 
at  most  only  modest  benefits  for  viewers.  Such  a  rule  may  change  the 
identity  of  firms  supplying  programs,  but  would  not  significantly  alter 
the  incentives  confronting  the  networks  and  syndicators  now  programming  the 
period.  The  only  uncertainty  is  whether  the  program  offerings  in  the 
extended  period  would  be  more  like  the  current  access  period  or  more  like 
the  current  network  early  evening  programs.  Even  if  an  expanded  access 
period  were  to  lead  to  the  formation  of  new  part-time  networks,  it  is 

*/  See,  e.g. ,  Owen,  Structural  Approaches  to  the  Problem  of  Television 
Network  Economic  Dominance ,  1979  Duke  L.J.  191,  234-36. 
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unclear  that  the  benefits  of  this  development  would  outweigh  the  costs 
incurred  as  a  result  of  using  the  unwieldy  method  of  a  prime  time  access 
rule.  The  public  interest  goals  that  would  be  achieved  by  increasing  the 
number  of  networks,  and  competition  among  them,  would  appear  better 
served  by  policies  that  increase  the  number  of  viewing  options  available 
to  the  public. 
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C.  Restrictions  on  Network  In-House  Production  of  Entertainment  Programs 

The  initial  Notice  of  Inquiry  explicitly  asks  whether  the  ability  of 
the  networks  to  produce  their  own  programs  provides  "an  anti-competitive 
advantage  over  potential  competitors,  and  — works  to  limit  the  supply  of 
independently  produced  programs."  (Paragraph  23).  The  expressed  concerns 
of  the  Commission  are  two:  1)  networks  may  favor  programs  which  have 
been  produced  in-house  over  those  supplied  by  independent  producers; 

2)  in-house  production  may  serve  to  depress,  presumably  artificially, 
the  license  fees  paid  for  independently  produced  programs.  A  third, 
unarticulated  concern  nay  be  that  substantial  network  in-house  production 
nay  have  the  effect  of  requiring  a  new  network  entrant  to  integrate  verti¬ 
cally  into  program  production,  thereby  both  increasing  the  costs  and  risks 

*  / 

of  entry  and  lowering  the  probability  that  such  entry  will  occur.— 

The  threshhold  predicate  to  any  consideration  of  a  restriction  on 

in-house  production  is  a  satisfactory  resolution  of  the  serious  attendant 

constitutional  issues.  Appendix  A  to  this  report  provides  a  detailed 

analysis  of  the  constitutionality  of  a  Coimnission  restraint  on  a  willing 

speaker  in  the  interest  of  enhancing  competition  in  the  program  supply 
**  / 

market. — ■  The  analysis  observes  that  a  regulation  which  forecloses  a 

forum  to  a  speaker  presents  far  more  serious  constitutional  problems  than 


*/  The  NBC  consent  decree  and  the  proposed  CBS  consent  decree  in  the 

Justice  Department  antitrust  suit  each  contain  substantial  limitations 
on  network  in-house  production.  See  pp.  420,  437-40,  supra. 


**/  See,  esp. ,  Appendix  A,  pp.  35  et  seq. 
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•  *  / 

any  other  regulatory  action  suggested  by  the  Notices  of  Inquiry.— 

**  / 

Although  Mt.  Mansfield — -  appears  to  provide  substantial  support  for 
a  restriction  on  in-house  production,  subsequent  decisions,  including 
several  by  the  Supreme  Court,  raise  doubts  about  the  continuing  vitality 
of  the  1971  decision.  At  a  minimum,  a  Commission  restriction  on  network 
in-house  production  of  entertainment  programs  must  be  accompanied  by  a 
complete  and  convincing  record  that  establishes  that  the  regulation  is 
essential  to  the  accompli shment  of  a  "compelling"  governmental  interest 
and  is  no  more  intrusive  on  First  Amendment  interests  than  is  necessary 

to  attain  the  regulatory  objective. - 7  It  is  uncertain  whether  the 

governmental  interest  in  enhanced  program  diversity  is  sufficiently  sub¬ 
stantial  to  justify  an  in-house  restriction.  It  is  useful,  however,  in 
analyzing  the  proposal  to  keep  in  mind  that  absent  a  showing  of  signifi¬ 
cant,  demonstrable  benefits  to  viewers  in  the  form  of  more  and  more  diverse 
entertainment  program  offerings,  the  regulation  is  unlikely  to  withstand 
constitutional  challenge . 

The  Commission's  concern  that  networks  may  favor  in-house  produced 

programs  over  those  produced  indepenently  raises  policy  issues  analogous 

to  those  considered  earlier  in  the  context  of  the  current  financial  interest 

****  / 

and  syndication  rules. -  We  assume  that  the  Commission  is  not  concerned 

about  a  network  decision  to  exhibit  an  in-house  produced  program  if  that 
program  promises  a  better  return  that  the  best  alternative  independently 

V  Cf.  First  National  Bank  v.  Bellotti,  435  U.  S.  765  (1978). 

**/  Mt.  Mansfield  Television  v.  FCC,  442  F.2d  470  (2d  Cir.  1971). 

***/  Cf.  United  States  v.  O'Brien,  391  U.  S.  367,  381-82  (1968). 


****/  See  pp.  478-79,  supra. 
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produced  programs.  Moreover,  it  is  difficult  to  understand  why  a  network 
interested  in  maximizing  its  profits  would  select  an  in-house  produced 
program  unless  it  did  appear  to  be  its  best  available  alternative.  If 
the  less  attractive  in-house  program  were  selected,  the  result  would  be 
smaller  profits  for  the  network  because  either  its  production  costs  would 
be  greater  or  its  revenues  smaller  or  both.  In  addition,  as  noted  earlier, 
it  is  difficult  to  discern  what  interest  the  networks  have  in  driving 
program  suppliers  out  of  the  market  by,  in  this  case,  reducing  the  nurrber 
of  program  hours  available.  Thus,  we' see  no  reason  to  fear  that  networks 
will  invariably  favor  in-house  produced  programs . 

The  articulated  concern  that  network  in-house  production  might  depress 
prices  for  independently  produced  programs  is  also  difficult  to  understand. 
The  difficulty  stems  from  the  basic  fact  that  regardless  of  whether  networks 
may  produce  programs  in-house  and  regardless  of  whether  networks  exercise 
monopsony  power  with  respect  to  suppliers,  a  network  must  pay  a  supplier 
a  license  fee  that,  together  with  the  supplier's  revenues  from  other 
sources,  at  least  recoups  the  program's  production  costs.  Any  lower  fee 
would  drive  suppliers  out  of  the  network  program  production  market  and  the 
networks  would  seem  to  have  no  interest  in  reducing  competion  among  suppliers 
of  their  most  important  input,  since  the  networks  do  not  enjoy  any  apparent 
generalized  advantage  in  series  production  over  independent  suppliers. 

Because  network  in-house  production  cannot  have  the  effect  of  compelling 
suppliers  to  produce  programs  at  a  loss,  the  primary  concern  expressed  in  the 
Notice  is  misplaced.  To  the  extent,  however,  that  the  Notice  is  also 
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addressed  to  the  reduced  share  of  the  profits  that  suppliers  may  obtain 

because  of  the  threat  of  in-house  production,  that  issue  is  examined  below. 

The  implicit  concern  in  the  Notice  that  new  networks  may  find  it  more 

difficult  to  develop  because  of  the  ability  of  the  existing  networks  to 

produce  their  own  programs  is  also  easily  dismissed.  The  ease  of  entry 

in  program  production  and  the  absence  of  irajor  impediments  to  the  growth 

of  new  suppliers  are  so  irarked  that  no  new  network  would  be  required  to 

*/ 

integrate  vertically  in  order  to  develop.— 

In  short,  a  ban  or  limitation  on  network  in-house  production  cannot 
be  justified  on  the  grounds  that  such  production  harms  the  interests  of 
viewers  or  potential  network  entrants .  Nonetheless ,  it  is  instructive 
to  consider  the  effects  of  restrictive  regulations  in  light  of  a  network's 
motives  in  producing  its  own  programs. 

First,  and  most  obvious,  the  network  may  develop  an  idea  which  can 
be  nost  profitably  produced  by  the  network  itself  rather  than  any  indepen¬ 
dent  supplier.  This  apparently  was  the  source  of  ABC's  recent  decision 

**  / 

to  assurre  production  responsibilities  of  two  day-time  serials. — -  Although 

their  generally  limited  participation  in  program  production  indicates  that 
the  networks  usually  cannot  produce  programs  more  efficiently  than  suppliers, 
the  existence  of  that  capability  may  provide  a  credible  negotiating  strategy 
in  dealing  with  program  suppliers.  Thus,  the  networks  may  use  the  threat 

*/  See  pp.  271-316,  supra;  see  also  pp.  540-43,  infra. 

**/  See  p.  106,  supra. 
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of  in-house  production  as  a  bargaining  lever  in  negotiating  with  an 
independent  supplier  over  the  division  of  revenues  generated  by  the 
supplier's  program.  As  noted  above,  these  negotiations  cannot  result 
in  the  producer  being  compelled  to  supply  the  program  at  a  loss,  but 
the  ability  of  the  networks  to  produce  their  own  programs  is  likely  to 
help  to  drive  the  license  fees  toward  the  minimum  necessary  to  assure 
the  continued  production  of  the  program. 

Second,  the  long-term  contractual  relationship  between  the  network 
and  program  supplier  creates  a  "moral  hazard"  problem. As  a  result, 
the  network  must  monitor  production  costs  closely  and  be  able  to  distin¬ 
guish  reasonable  cost  increases  from  "unreasonable"  cost  increases. 
Internal  production  enables  the  network  to  acquire  information  about  how 
this  distinction  can  be  made  and  may  provide  a  benchmark  against  which 
the  behavior  of  independent  suppliers  can  be  assessed. 

Given  these  two  possible  motives  for  in-house  production,  the  implica¬ 
tion  of  a  ban  or  limitation  on  such  production  becomes  simple  to  discern. 

In  the  first  instance,  the  Commission  would  be  limiting  the  extent  of 
competition  in  network  program  supply,  for  the  networks  will  produce  pro¬ 
grams  only  if  that  is  more  profitable  than  acquiring  them  from  independent 
suppliers.  A  prohibition  would  have  the  effect  of  either  increasing  pro¬ 
gram  costs,  because  independent  suppliers  cannot  produce  the  same  programs 


*/  As  discussed  previously,  the  moral  hazard  present  in  the  network/supplier 
relationship  is  more  aptly  described  as  "shirking."  If  the  license  fee 
is  guaranteed,  as  a  minimum,  the  supplier's  incentive  to  expend  its 
"best  efforts"  in  producing  the  program  is  reduced.  The  supplier  can 
temporarily  increase  its  profits  by  lowering  its  production  costs  or  can 
incur  expenses  not  contemplated  by  the  contract  with  the  network  in  the 
hope  that  the  license  fee  can  be  renegotiated.  See  pp.  353-55,  supra. 
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as  efficiently,  or  preventing  the  programs  from  being  produced,  because 
the  networks  can  make  larger  profits  by  acquiring  another  program  produced 
by  an  independent  supplier.  Under  the  former  circumstance,  competition  in 
program  supply  is  restricted,  an  independent  producer  obtains  access  to 
the  forum  at  the  cost  of  the  network's  silence,  and  program  costs  and 
license  fees  are  increased  without  any  improvement  in  the  allocation  of 
resources  in  the  industry.  Under  the  latter  circumstance,  competition 
is  similarly  restricted,  both  a  different  speaker  and  a  different  message 
obtain  access,  but  the  cost  is  that  the  network's  message  is  foreclosed, 
and  again  there  is  no  discernible  improvement  in  the  allocation  of  resources. 

On  the  other  hand,  to  the  extent  that  in-house  production  is  more 
important  as  a  credible  threat  rather  than  a  frequently  used  alternative, 
the  threat  provides  networks  with  an  additional  bargaining  chip  in 
negotiating  with  suppliers .  The  only  substantial  effect  of  a  prohibition 
would  be  to  increase  the  bargaining  pcwer  of  the  supplier  in  its  dispute 
over  profit  shares  without  affecting  the  costs  of  program  production  or 
the  resources  allocated  to  program  supply.  This  again  seems  to  be  an 
issue  in  which  the  Commission  has  little  interest. 

With  respect  to  the  second  motive  described  above,  a  prohibition  may 
cause  the  networks  to  expend  greater  resources  in  monitoring  program 
production.  This  in  turn  will  increase  the  total  costs  of  program  production 
and,  if  shirking  becomes  easier,  may  result  in  the  supplier  capturing  a 
greater  share  of  the  differential  net  revenue.  Certainly,  the 
Commission  should  be  interested  in  fostering  those  modes  of  production 
that  are  efficient  and  has  no  interest  in  intervening  in  a  dispute  between 
the  network  and  supplier  over  who  should  get  a  larger  piece  of  the  profit 
pie. 
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We  should  also  note  that  although  a  prohibition  on  in-house  produc¬ 
tion  would  either  increase  the  costs  of  programs  that  otherwise  would 
have  been  produced  by  the  networks  or  cause  programs  not  to  be  produced, 
it  is  unlikely  to  affect  syndicated  program  production  and  distribution. 
Only  if  the  networks  contracted  their  programming  schedules  would  the 
prohibition  influence  the  syndication  market. 

In  sum,  we  can  discern  no  important  and  demonstrable  benefits  that 
would  result  from  a  restriction  on  network  in-house  production  of  enter¬ 
tainment  programs.  The  prohibition  would  restrain  competition  in  the 
program  supply  business  by  eliminating  potential  suppliers,  cause  the 
production  of  the  same  programs  at  higher  cost  or  forestall  their  develop¬ 
ment  entirely,  and  perhaps  irrprove  the  bargaining  position  of  suppliers, 
all  without  any  obvious  benefit  to  viewers  or  the  reduction  of  entry 
barriers  confronting  new  networks. 
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D.  Tying  Network  Exhibition  to  the  Rental  of  Network  Production  Facilities 

The  Initial  Notice  of  Inquiry  asks  whether  the  networks  condition 
their  exhibition  of  a  supplier's  series  on  the  supplier's  rental  of  network 
facilities  (Paragraph  24) .  In  a  similar  vein,  parties  have  filed  comments 
in  this  docket  arguing  that  the  Commission  should  consider  a  ban  on  network 
ownership  of  video  tape  production  facilities.  According  to  NAITPD,  for 
example. 


So  long  as  networks  may  engage,  for  profit, 
in  the  rental  of  those  production  facilities, 
the  activity  of  an  independent  in  that  area 
is  wholly  limited  to  overflow,  since  no  one 
lacking  the  network's  vertical  monopoly 
position  in  the  production  and  exhibition 
of  programs  can  possibly  compete. */ 

NAITPD  and  others  apparently  believe  that  as  a  result  of  such  a  ban,  "... 
the  bargaining  power  of  network  v.  users  or  the  selling  power  of  network 
v.  other  facilities  renters  [will  be]  equalized. " — 7 

These  assertions  seem  to  rest  on  the  assumptions  that  the  network  has 
monopsony  power  against  each  of  its  program  suppliers  and  that  conditioning 
the  acquisition  of  a  program  on  the  use  of  network  production  facilities  is 
a  way  of  extracting  monopsony  profits.  Implicit  in  these  assumptions  is 

the  premise  that  such  a  tying  arrangement  is  a  necessary  practice,  or  at  least 
one  superior  to  other  possible  practices,  for  obtaining  such  profits.  Unfortunately, 
'the  unique  qualities  of  this  practice  that  render  it  the  exclusive  or 
superior  method  have  never  been  clearly  set  forth. 


V  Comments  of  the  National  Association  of  Independent  Television  Producers 

and  Distributors,  Dkt.  21049,  at  9  (June  1,  1977) . 

**/  Id.  at  32. 
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Neve  rthe  less  ,  it  appears  from  interviews  with  people  active  in  the 
program  supply  business  that  throughout  the  1960 1 s  tie  networks  did  frequently 
require  in  their  program  contracts  that  the  suppliers  use  network  production 
facilities.  The  program  contracts  we  reviewed,  however,  rarely  contained 
provisions  that  could  be  construed  to  require  use  of  network  facilities. 

In  light  of  the  comments  and  concern  this  practice  has  generated,  it  is 
useful  to  examine  the  consideratiors  that  might  lead  a  network  to  impose 
such  a  requirement.  If  we  assume  that  networks  wish  to  obtain  as  large 
profits  as  possible,  even  if  they  exert  monopsony  power  over  program 
suppliers,  it  follows  that  the  networks  are  interested  in  minimizing  the 
costs  of  program  production.  It  likewise  follows  that  the  only  circum- 
stances  under  which  a  network  would  require  use  of  its  facilities  is  if 

the  program  will  cost  less  to  do  so. 

There  are  three  possible  situations.  Network  production 

facilities  may  be  less  costly,  equally  costly,  or  more  costly  to  employ 

than  facilities  available  from  independent  owners.  Under  the  first 

*  / 

circumstance ,  network  facilities  flight  be  less  costly—  to  use  because 

they  are  underutilized.  The  g3e  of  these  facilities  would  increase  the 

**  / 

differential  net  revenue  tnat  a  program  can  generate.—  Thus,  it 
would  be  in  the  mutual  interest  of  network  and  supplier  to  use  the  network 

facilities.  - 


*/  In  this  context,  "cost"  refers  to  the  economic  cost  of  employing  network 

facilities- 

// 

**/  See  pp.  ^22-23,  supra  for  definition  of  differential  net  revenue. 

~  / 


f 

f/ 

z1 


{ 


a 
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If  the  economic  cost  of  using  network  production  stages  is  equal  to 
available  alternatives,  the  supplier  and  network  should  be  indifferent  as 
to  the  facilities  used.  The  supplier  does  not  suffer  any  disadvantage 
and  the  network  does  not  gain  any  advantage  from  the  choice. 

If  network  facilities  are  more  costly  them  others  available,  it 
is  not  apparent  what  the  network  can  hope  to  accomplish  by  requiring  the 
use  of  its  facilities.  Whatever  revenues  the  network  receives  from 
leasing  its  production  resources  will  be  offset  by  the  increase  in  license 
fee  it  must  pay  the  supplier.  More  importantly,  the  employment  of  more 
costly  facilities  will  reduce  the  differential  net  revenues  generated  by 
the  program,  thereby  decreasing  its  profitability. 

Having  outlined  the  considerations  under  each  of  the  three  possi¬ 
ble  circumstances,  it  remains  to  analyze  the  motives  behind  the  networks' 
requiring  use  of  its  facilities.  If  the  network  facilities  are  less 
costly,  such  a  requirement  would  be  unnecessary.  The  supplier  should 
naturally  opt  for  the  less  costly  alternative.  The  more  difficult  problem 
is  to  understand  why  a  network  would  impose  such  a  requirement  if  the 
network  facilities  were  only  equally  or  actually  more  costly.  As  described 
above,  one  must  assume  that  both  the  networks  and  suppliers  suffer  from 
myopia  on  a  dramatic  scale  to  assert  that  the  network  perceives  itself 
better  off  by  masking  a  lcwer  payment  to  the  supplier  in  the  form  of  a 
higher  facilities  charge  to  the  supplier  rather  than  simply  paying  a  lower 
license  fee  and  that  the  supplier  fin*  it  more  acceptable  to  receive  a 
lower  payment  by  paying  more  for  production  facilities  rather  than  receiving 
a  lower  license  fee.  It  is  an  assumption  difficult  to  indulge  given  the 
sophistication  of  the  companies  involved.  There  is  another  reason,  however, 
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that  may  explain  the  network's  imposition  of  such  a  requirement. 

An  earlier  part  of  this  report  observed  that  one  of  the  problems 
the  networks  must  resolve  in  its  dealings  with  suppliers  is  the  so-called 
"moral  hazard"  problem.—  Part  of  the  solution  described  there  was  for 
the  network  to  monitor  the  production  of  the  programs  and  the  attendant 
expenses.  It  is  possible  that  the  combined  costs  of  producing  and 
monitoring  a  particular  program  iray  be  lower  if  the  tasks  are  carried  out 
in  network  facilities  even  though  the  direct  facilities  costs  would  be 
the  same  or  lower  if  other  facilities  were  used. 

Obviously,  the  monitoring  explanation  is  only  a  possible  reason. 
Nevertheless,  the  basic  point  of  our  analysis  is  that  a  network  has  no 
incentive  to  require  the  use  of  its  facilities  unless  the  effect  is  in 
some  way  to  reduce  the  overall  costs  of  producing  the  program.  To  a 
supplier,  the  imposition  of  the  requirement  may  appear  arbitrary  and 
intended  solely  to  increase  the  profits  of  the  network.  The  network's 
act  is  intended  to  maximize  its  profits,  but  not  in  the  manner  the 
supplier  anticipates,  for  we  have  outlined  above  that  the  network  reduces 
rather  than  increases  its  profits  by  requiring  use  of  its  facilities  when 
they  are  more  costly. 

The  existence  of  a  business  rationale  that  explains  a  tie-in 
does  not  make  that  practice  any  less  repugnant  to  the  anti- trust 
laws.  Tie-ins  are  a  per  se  violation  of  Section  1  of  the  Sherman  Art. 


*/  See  pp.  353-55,  supra. 

**/  See,  e.g.  Northern  Pacific  Railway  Co.  v.  United  States,  3o6  U.o.  1  (.1958)  . 
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Alt±iough  the  Oonmission  my  wish  to  promulgate  a  rule  banning  networks 

from  tying  the  production  of  a  series  to  the  use  of  network  facilities, 

the  antitrust  laws  would  seem  a  far  more  efficient  means  for  overseeing 

this  practice.  Indeed,  the  NBC  consent  decree  contains  an  explicit 

*  / 

prohibition  of  such  arrangements  between  networks  and  suppliers.— 

Finally,  if  the  Commission  wished  to  prohibit  the  networks  from 

imposing  a  facilities  use  clause  in  the  contract,  the  difficulties  of 

drafting  and  enforcing  such  a  requirement  seem  extraordinary.  The 

section  of  this  report  analyzing  contract  terms  provides  a  discussion 

**  / 

of  these  difficulties. — - 

We  my  be  quite  confident  that  such  a  rule  would  do  nothing  to  alter  the 
number  or  type  of  programs  produced,  to  increase  competition  among  networks  or 
to  reduce  entry  barriers  confronting  potential  new  networks.  The  only  effects 
such  a  rule  could  have  would  be  upon  the  distribution  of  profits  between  networks 
and  their  suppliers  or,  more  likely,  the  form:  in  which  suppliers  receive  their 
revenues.  Indeed,  given  the  fact  that  such  provisions  are  virtually  extinct  in 
network  program  supply  contracts  today,  the  immediate  effect  of  such  a  rule  would 
be  nil. 


V  See  p.  421,  supra.  The  proposed  CBS  decree  contains  an  identical 
provision. 


**/  See  pp.  200-01,  supra. 
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E .  Regulation  of  the  Pilot  Process 

The  initial  Notice  of  Inquiry  in  this  proceeding  asks  certain  questions 
about  the  coirpetitive  effect  of  the  networks '  practices  with  respect  to 
pilots.  More  precisely,  the  Notice  queries  whether  the  present  network 
practices  "unduly  restrict  the  release  of  a  significant  nurrber  of  pilots 
for  further  development  and  thereby  limit  the  amount  of  first-run  material 
available  for  syndication. . . "  (Paragraph  26) . 

An  earlier  section  analyzing  program,  contract  terms  sets  forth  in 

V 

detail  the  prevailing  practices  with  respect  to  pilot  options.—  Our 
examination  did  not  disclose  a  single  instance  in  which  the  term  of  the 
network ' s  exclusive  option  exceeded  one  year  and  many  were  substantially 
shorter.  We  have  no  basis  for  asserting  that  a  term  of  one  year  or  less 
is  anti— competitive .  More  directly  responsive  to  the  questions  posed  by 
the  Notice,  the  duration  of  the  exclusive  option  has  no  irrpact  at  all  on 
the  first- run  syndication  market.  We  have  explained  throughout  this  report 
that  the  costs  and  types  of  programs  produced  for  syndication  necessarily 
differ  significantly  from  those  produced  for  network  prime-time  exhibition. 
Producers  unsuccessful  in  obtaining  one  network '  s  commitment  to  go  to  series 
do  not  view  first- run  syndication  as  their  alternative  market.  Rather,  they 
believe  the  remaining  networks  are  their  sole  alternative.  Thus,  regula 
tion  of  pilot  terms  is  unlikely  to  have  the  effect  suggested  by  the  Notice. 


*/  See  pp.  178-82,  supra. 


-536- 


At  a  more  general  level,  we  are  unconvinced  that  Commission  efforts 
to  regulate  the  terms  governing  pilots  in  program  supply  contracts  are 
likely  either  to  increase  diversity  or  to  enhance  the  responsiveness  of 
local  broadcasters.  Unless  one  believes  that  a  one  year  exclusive  option 
is  significantly  more  anti-conpetitive  than  a  six  month  option,  the  current 
network  practice  appears  to  permit  the  series  to  be  offered  to  other  networks 
within  a  reasonable  time.  Moreover,  our  discussion  of  the  consent  decree 

provision  regulating  pilot  options  indicates  the  serious  problems  involved 

•  •  *  / 

in  drafting  and  enforcing  such  rules .  — 


*/  See  pp.  451-54,  supra. 
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.  .  .  .  *  / 

F.  Regulation  of  Rights  to  Additional  Repeat  Exhibitions— 7 

The  initial  Notice  of  Inquiry  also  raises  certain  questions  about 

the  networks'  practice  of  obtaining  "exclusive  rights  to  rebroadcast 

episodes  originally  shewn  in  a  previous  television  season."  (Paragraph  27). 

The  Commission  explicitly  refers  to  the  limitation  placed  on  NBC  by  the 

consent  decree. 

Our  examination  of  the  current  network  practices  with  respect  to  the 

acquisition  of  repeat  exhibition  rights  is  contained  in  the  review  of  net- 

**  / 

work  program  contracts. — '  In  addition,  we  have  analyzed  in  some  detail  the 
consent  decree  provision  addressed  to  network  rights  in  repeat  exhibitions 

***  / 

as  well  as  the  effects  of  those  provisions  if  extended  to  all  three  networks. - 

The  conclusions  evident  from  those  discussions  are  that  producers  and  net¬ 
works  do  bargain  over  the  network's  acquisition  of  additional  exhibition 
rights,  that  those  negotiations  typically  do  not  occur  as  part  of  the  initial 
acquisition  of  the  series,  and  that  the  networks  pay  substantial  sums  to 
obtain  these  additional  rights. 

The  Commission  could  adopt  any  of  several  measures  restricting  the 
networks'  ability  to  acquire  these  exhibition  rights,  but  none  of  the 
alternatives  appears  advisable.  The  Commission  might  consider  banning 


*/  This  discussion  does  not  concern  repeat  exhibition  in  the  same  daypart 
of  episodes  originally  telecast  in  the  same  season.  Rather,  our  concern 
is  with  episodes  of  previous  seasons  which  may  be  used  by  networks  to 
supplement  their  daytime  or  late- fringe  program  schedules. 

**/  See  pp.  216-26,  supra. 

***/  See  pp.  432,  455-56,  supra. 
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network  acquisition  of  additional  e>hibition  rights,  but  that  would  serve 
only  to  deprive  the  producer  of  another  source  of  revenue  and  to  deny  the 
networks  a  program  source.  If  the  Commission's  concern  were  that  the  net¬ 
work's  exclusivity  protection  operates  to  depress  the  price  paid  to  the 
producer  because  no  alternative  rrarket  is  available  until  the  exclusivity 
expires ,  it  would  appear  misguided  to  approach  the  issue  by  restricting 

additional  exhibition  rights  rather  than  by  addressing  the  exclusivity 

*/  . 
issue  directly.—  Finally,  the  Commission  might  consider  adopting  a  rule 

similar  to  that  contained  in  the  NBC  consent  decree  which  would  require 

the  networks  to  separate  the  negotiation  and  acquisition  of  additional 

exhibition  rights  from  the  negotiation  for  the  series  contract.  As  we 

noted  in  the  analysis  of  the  decree  and  reiterated  above,  such  a  rule  would 

simply  codify  the  present  network  practice. 


V  For  an  analysis  of  the  ramifications  of  restricting  the  exclusivity 
protection  obtained  by  the  networks,  see  pp.  489-515,  supra. 
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IV.  Strategic  Entry  Deterrence 

In  this  section  we  address  the  possibility  that  the  three  existing 
networks  (or  their  program  suppliers)  may  behave  in  such  a  way  as  to  fore¬ 
stall  or  deter  entry  by  new  networks.  We  examine  two  types  of 
strategies,  one  that  eliminates  all  program  supply  sources  for  a  nascent 
network  and  one  that  prevents  a  nascent  network  from  purchasing  established 
programs . 

A.  Boycott 

Conceptually,  the  sirrplest  strategy  for  effectively  eliminating  the 
possibility  of  new  network  entry  is  a  boycott  by  existing  program  suppliers 
—  alone,  or  conpensated  by  the  networks  to  do  so  —  against  a  new  network 
entrant.  Indeed,  in  the  early  years  of  television  the  motion  picture 
studios  apparently  adopted  such  a  strategy  in  an  attenpt  to  abort  the 
birth  of  the  existing  conmercial  networks  for  fear  that  network  television 
would  reduce  theatrical  attendance  and  theatrical  revenues.  The  tactic, 
however,  failed  because  the  studios  could  not  maintain  a  united  front. 
Apparently,  there  were  too  many  studios  to  collude  effectively  in  the 
attenpted  boycott. 

Legal  questions  aside,  the  incentive  for  such  a  boycott  today  lies 
in  the  possibility  that  an  additional  network  would  reduce  the  expected 
revenues  of  network  programs.  To  the  extent  that  the  networks  capture  a 
large  share  of  these  revenues,  the  existing  networks  may  desire  to  deter 
or  forestall  new  network  entry.  Moreover,  although  a  new  network  might 


-540- 


increase  the  share  of  program  revenues  captured  by  the  program  suppliers, 

the  increased  conpetition  for  viewers  might  actually  reduce  the  amount 

received  by  program  suppliers  if  these  suppliers  currently  capture  some 

*  / 

of  the  excess  program  revenues Thus,  both  networks  and  current  sup¬ 
pliers  may  share  an  incentive  to  deter  new  network  entry.  Given  the  large 
nurrber  of  network  program  suppliers,  however,  effective  collusion  among 
them  is  even  less  likely  today  than  it  was  at  the  time  of  the  studio  boycott. 
Even  if  existing  suppliers  could  maintain  ranks,  the  extent  of  entry  and 
growth  of  new  program  suppliers  is  so.  remarkable  that  a  boycott  would 
surely  fail. — ^  Entry  into  program  production  is  sufficiently  easy  that 
such  a  tactic  would  be  doomed  to  a  quick  demise. 

B.  Contractual  Provisions 

A  second  possibility  is  that  networks  eirploy  contractual  provisions 
with  their  program  suppliers  to  foreclose  a  new  network  from  purchasing 
established  series  and  any  derivative  spinoffs.  The  principal  contractual 
provisions  which  may  generate  this  outcome  are  the  renewal  options  which 
the  network  acquires  on  programs  which  it  purchases;  spinoff  protection; 
and  exclusivity  against  the  supplier's  use  of  repeat  episodes  and  against 
exhibition  on  other  broadcast  media.  Options  and  exclusivity  tie  a  parti¬ 
cular  series  to  a  single  network  for  the  duration  of  the  supplier's  contract 


*/  For  a  discussion  of  these  points,  see  pp.  327-30,  supra. 
**/  See  pp.  271-316,  supra. 
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wit±i  the  networks.  For  the  duration  of  that  contract,  new  networks  are 
unable  to  acquire  established,  popular  series  —  either  first- run  or 
repeats  from  their  suppliers .  Spinoff  protection  allegedly  eliminates 
the  opportunity  for  a  new  network  to  acquire  a  series  idea  that  is  more 
certain  of  success  than  a  de  novo  idea. 

We  argued  earlier  that  the  use  of  options,  exclusivity,  and  spinoff 
protection  may  be  efficient  arrangements  for  the  financing  and  developing 
of  new  program  ideas.—  If  our  contention  is  accurate,  then  we  would 
expect  even  a  new  network  to  seek  similar  protection  from  its  suppliers. 
However,  as  we  also  discussed,  we  cannot  be  certain  whether  the  extent  of 
protection  afforded  to  the  networks  by  these  contractual  provisions  is  more 
than  sufficient  to  call  forth  the  financing  and  development  function  of 
the  network.  Given  the  incentives  for  the  networks  to  deter  new  entry 
and  given  the  fact  that  there  are  only  three  networks,  we  cannot  be  sure 
that  these  contractual  provisions  are  precisely  those  which  would  be  forth¬ 
coming  in  a  competitive  market  and  therefore  that  the  extent  of  protection 

**  / 

obtained  is  wholly  inconsistent  with  predatory  intent. — - 


*/  See  pp.  489-515,  supra. 

**/  As  a  means  of  foreclosure,  spinoff  protection  is  unlikely  to  be  a  very 
good  tactical  candidate.  An  outright  prohibition  on  spinoffs  in  the 
network-supplier  contract  is  atypical.  The  typical  provision  is  simply 
one  which  provides  the  network  with  some  form  of  the  right  of  first 
negotiation/first  refusal.  Given  the  limited  nature  of  this  right,  new 
networks  could  outbid  existing  networks  for  the  rights  to  exhibit  a 
spinoff.  If  the  intent  is  to  foreclose,  existing  networks  might  still 
outbid  new  networks  for  these  exhibition  rights.  There  appears  to  be 
no  way  for  the  Commission  to  prevent  outbidding  by  existing  networks, 
other  than  prohibiting  them  from  acquiring  rights  to  any  spinoffs.  For 
a  more  complete  discussion  of  spinoff  provisions,  see  pp.  194-97,  supra. 
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The  obstacles  to  the  Commission's  promulgating  and  administering  a 

rule  which  neatly  distinguishes  between  "too  much"  and  "just  enough 

,  */ 

protection,  however,  are  formidable,  as  discussed  above.—  More  impor 
tantly,  the  success  of  a  foreclosure  strategy  by  the  three  networks  would 
seem)  to  be  limited  at  best.  First,  there  is  nothing  to  prevent  a  new 
network  from  competing  in  the  market  for  new  program  ideas.  The  ease  of 
entry  into  network  program  supply  suggests  that  a  new  network  would  have 
no  difficulty  in  finding  willing  program  suppliers.  Second,  although 
contractual  provisions  between  a  network  and  program  supplier  preclude 
a  new  network  from  purchasing  an  established  program  from  its  supplier , 
there  is  nothing  in  general  that  prevents  the  nascent  network  from  pur¬ 
chasing  a  new  program  from  an  established  supplier.  As  table  F-24  reveals, 
a  large  number  of  suppliers  sell  programs  to  more  than  one  network,  confirm- 
ing  the  observation  that  programs  but  not  suppliers  are  tied  to  networks. — 
Moreover,  there  are  some  network  suppliers  that  produce  programs  for  both 
the  network  and  syndication  markets  as  well  as  for  other  media.  For  example, 
NBC's  chief  supplier,  Universal,  has  produced  a  number  of  programs  for 
Operation  Prime  Time.  There  seems  to  be  ample  opportunity  for  a  nascent 
network  to  purchase  prograims  from  established  suppliers  as  well  as  new 
suppliers . 

*/  See  pp.  510-13,  supra. 

**/  See  Appendix  F. 
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In  sum,  options,  exclusivity  and  spinoff  protection  might  have  some 
discernible  inpact  on  potential  network  entrants  and  we  are  not  able  to 
state  with  complete  confidence  that  these  provisions  reflect  no  predatory 
intent.  Thus,  a  limitation  on  the  scope  of  these  clauses  could  further 
the  Commission's  interests  in  stimulating  and  protecting  competition .  On 
the  other  hand,  we  have  no  workable  method  of  determining  what,  if  any, 
measure  of  protection  is  unduly  restrictive,  nor  have  opponents  of  the 
practices  suggested  any.  Further,  the  extent  of  foreclosure,  if  any,  at 
issue  is  relatively  minimal  and  probably  could  not  survive  for  long.  In 
these  circumstances,  the  best  alternative  for  the  Commission  is  to  adopt 
those  structural  policies  which  will  increase  the  extent  of  competition 
in  the  purchase  of  programs. 


SUMMARY 


1.  The  network  program  supply,  syndicated  program  supply  and  syndicated 
program  distribution  markets  are  competitively  structured.  Further,  each 
exhibits  relatively  high  rates  of  entry  and  appears  to  present  no  signifi¬ 
cant  obstacles  to  further  entry.  Moreover,  we  find  no  reason  to  believe 
these  conditions  will  change  in  the  foreseeable  future. 

2.  The  program  supply  industry  is  quite  capable  of  responding  to  shifting 
patterns  of  demand.  The  history  of  programming  during  the  prime  time  access 
period  illustrates  this  point  vividly.  Additional  networks  should  confront 
no  difficulties  in  obtaining  programs  and  should  not  suffer  any  material 
disadvantages  relative  to  existing  networks.  Because  program  supply  is 
competitively  structured  and  exhibits  high  entry  rates,  existing  program 
suppliers  will  not  be  able  to  forestall  new  network  entry  by  withholding 
programming.  For  the  same  reasons,  it  is  unlikely  that  the  existing  dominant 
three  commercial  networks  will  be  able  to  adopt  contractual  arrangements 
with  program  suppliers  that  materially  limit  the  ability  of  additional 
networks  to  obtain  programming.  Therefore,  further  regulation  of  network- 
supplier  agreements  is  unlikely  to  increase  to  any  significant  extent  the 
probability  that  new  networks  will  develop  or  to  increase  the  options 
available  to  viewers. 

3.  In  adopting  the  prime  time  access  rule,  the  Commission  asserted  that 
the  rule  was  designed  to  achieve  a  number  of  objectives.  Certain  of  those 
objectives  were  necessarily  obtained  by  the  simple  acts  of  promulgating  and 
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enforcing  the  rule.  Thus,  there  are  now  more  producers  active  in  first- 
run  syndication,  more  first- run  syndicated  programs  are  now  being  produced, 
and  the  dominant  networks  no  longer  program  as  much  of  the  7-11  p.m.  period 
as  they  did  prior  to  the  rule. 

The  other  asserted  objectives  of  the  rule  were  predicted  results  from 
changes  in  industry  practice  mandated  by  the  rule.  Principal  among  these 
were  stimulation  of  local  programming  and  network-quality  first-run  syndicated 
programming  and  reduction  of  the  major  networks'  dominance  in  prime  time 
programming.  None  of  these  objectives  has  been  attained  and  none  is  likely 
to  be  attained  by  the  access  rule. 

The  principal  effects  of  the  rule  have  been  to  shift  income  from  one 
group  of  television  program  producers  (those  producing  new  episodes  of  prime 
time  network  programs)  to  another  (those  supplying  first- run  syndicated 
programs,  who  frequently  also  supply  network  daytime  programs;  and  those 
supplying  off-network  syndicated  series,  who  often  also  are  producing  current 
prime  time  network  programs)  and  to  require  the  use  of  a  less  efficient  means 
of  program  acquisition  and  distribution  for  the  access  period.  It  may  also 
have  increased  program  costs  by  shifting  more  risk  to  the  program  suppliers. 

The  rule  has  not  increased  the  number  of  viewing  options  available  to  viewers. 
It  has  not  increased  competition  among  networks,  program  suppliers  or  stations. 
It  has  not  increased  the  diversity  of  offerings  to  the  public  except  insofar 
as  the  rule  necessitates  the  substitution  of  cheaper  programs  for  more 
expensive  ones  and  thereby  leads  to  exhibition  of  different  program  types. 
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It  my  be  suggested  that  the  prime  time  access  rule  might  better 
achieve  its  objectives,  or  produce  additional  positive  benefits,  if  it 
were  extended.  For  example,  the  rule  might  provide  for  a  two-hour  access 
period  from  7-9  p.m.  Such  an  extended  access  period  might  produce  network- 
type  programming  in  the  access  period.  If  networks  did  arise  to  program 
the  expanded  access  period,  competition  among  networks  for  programs 
and  advertisers  (but  not  for  viewers  or  affiliates)  would  increase.  Expan¬ 
sion  of  the  period  would  do  nothing  further  to  stimulate  local  programming. 
Such  a  rule  would  not  increase  competition  among  program  suppliers  or 
stations  or  offer  any  discernible  benefits  to  viewers,  A  rule  providing 
an  expanded  access  period  would  be  quite  expensive  to  administer  because 
it  is  difficult  to  imagine  such  a  regulation  that  would  not  be  subject  to 
many  requests  for  waivers  or  exemptions. 

4.  One  of  the  objectives  asserted  by  the  Commission  in  adopting  the  financial 
interest  and  syndication  rules  was  to  prevent  networks  from  favoring  those 
programs  in  which  they  had  obtained  such  rights.  The  rules  necessarily 
accomplished  that  objective.  To  describe  this  result  of  the  rules  as  an 
"objective",  however,  is  misleading  because  the  Commission  has  no  reason  to 
prevent  a  network  from  favoring  programs  in  which  it  has  a  financial  interest 
or  syndication  position  unless  some  policy  is  violated  by  the  acquisition  of 
these  rights.  In  any  event,  the  rule  was  unnecessary  to  achieve  such  an 
objective,  because  the  networks  did  not  favor  such  programs  prior  to  promulga¬ 


tion  of  the  rule. 
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The  other  objectives  asserted  by  the  Conmission  in  banning  such 
acquisition  were  to  increase  the  profitability  of  network  program  sup¬ 
pliers  and  to  reduce  the  networks'  bargaining  power  with  respect  to  these 
suppliers.  Neither  of  these  objectives  has  been  achieved  by  either  rule, 
and  none  is  likely  to  be  achieved  in  the  future.—  The  principal  effects 
of  these  rules  have  been  to  remove  networks  from  the  syndication  business 
and  to  deny  networks  and  suppliers  a  variety  of  arrangements  for  financing 
program  development  and  production  which  appear  to  have  been  mutually 
beneficial.  The  rules  also  may  have  slightly  increased  concentration  among 
program  suppliers. 


5.  The  financial  interest  rule  is  inartfully  drafted,  has  created  substantial 

confusion  concerning  the  types  of  practices  it  prohibits,  and  rarely  provides 

a  clear  resolution  of  issues  that  arise  in  particular  cases.  We  have 

**  / 

described  above — '  two  practices  discovered  in  our  review  of  network  program 
supply  contracts  that  raise  serious  questions  under  the  financial  interest 
rule.—  Further,  at  the  Conmission ' s  direction,  we  have  reviewed  conten¬ 
tions  that  network  acquisition  of  certain  options,  exclusivity  and  spin-off 


*/  The  Conmission  perhaps  might  have  decided  to  adopt  the  syndication 

rule  to  remove  networks  from  controlling  their  principal  competition,  the 
syndication  market.  However,  this  rationale  did  not  in  fact  form  the 
express  basis  for  the  rule.  Further,  it  appears  that  prior  to  the  syndica¬ 
tion  rule  networks  exerted  no  substantial  power  in  the  syndication  market. 

**/  See  pp.  202-04,  supra. 

***/  Another  question  which  has  puzzled  us  in  our  study  of  industry  practices 
is  the  scope  of  the  exception  to  the  financial  interest  and  syndication 
rules  permitting  a  network  to  syndicate  outside  the  U.S.  "programs  of 
which  it  is  the  sole  producer."  47  C.F.R.  i  73. 658 (j) (2)  (1979).  Where 
an  organization,  wholly  independent  of  the  network,  organizes  and  stages 
an  event  and  sells  the  television  exhibition  rights  to  a  network  which 
then  supplies  cameras  and  films  the  event,  may  the  network  engage  in 
foreign  syndication  of  that  program?  The  answer  evidently  turns  on  the 
meaning  of  "sole  producer. "  Although  it  is  not  clear  to  us  that  the 
network  is,  in  such  a  case,  the  "sole  producer,"  networks  currently 
appear  to  obtain  foreign  syndication  riqhts  in  at  least  some  of  these 
programs. 
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protection  violate  the  rule.  We  conclude  that  they  do  not,  but  that 
especially  close  questions  are  raised  by  the  acquisition  of  first- 

*/ 

refusal  rights  to  option  years  or  spin-offs  beyond  the  network  run.— 

If  the  Conmission  is  to  retain  the  financial  interest  rule  as  an  active 

part  of  its  coirmunications  policy,  sane  mechanisms  should  be  established 

for  monitoring  canpliance,  issuing  prompt  authoritative  interpretations 

of  the  rule,  and  providing  appropriate  remedial  and  prospective  relief 

**  / 

when  violations  occur. — 7 

6.  The  antitrust  suit  brought  by  the  Department  of  Justice  against  each 
of  the  three  networks  is  unlikely  to  increase  or  alter  the  choices  available 
to  viewers,  the  conditions  of  entry  confronting  potential  new  networks, 
the  extent  of  competition  among  the  existing  networks,  or  the  distribution 
of  profits  between  networks  and  their  suppliers.  The  consent  decrees 
entered  into  in  the  NBC  case  and  proposed  in  the  CBS  case  are  likely  to 
affect  present  industry  practices  only  marginally.  To  the  extent  that  any 
effects  are  felt,  these  will  probably  be  to  increase  concentration  among 
program  suppliers,  increase  the  costs  of  network  programs,  and  reduce  the 
networks'  incentives  to  finance  program  development. 


*/  See  Appendix  B. 

**/  So  far  as  we  have  been  able  to  discover  the  Commission  has  never 

addressed  the  question  of  what  remedies  are  appropriate  for  violations 
or  who  is  a  proper  party  to  seek  a  remedy.  Further,  it  is  quite  clear 
that  no  one  at  the  Commission  has  ever  undertaken  a  systematic  study 
of  the  level  of  compliance  or  of  interpretive  questions  surrounding 
the  rule.  There  appears  to  be  no  formal  procedure  established  for 
resolving  complaints  or  issuing  interpretations  of  the  financial  interest 
and  syndication  rules  and,  accordingly,  those  complaints  that  have  been 
received  have  not  been  promptly  or  authoritatively  resolved. 
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7.  A  ban  or  limitation  on  network  in-house  production  of  programs  raises 
very  serious  constitutional  problems.  If  such  a  restriction  survived 

a  First  Amendment  challenge,  it  would  improve  the  bargaining  position  of 
suppliers  with  respect  to  networks,  restrain  competition  in  the  program 
supply  business  by  eliminating  networks  as  potential  suppliers,  and  in¬ 
crease  the  production  costs  of  some  programs  or  cause  them  not  to  be 
developed.  Neither  competition  aimong  networks  nor  diversity  in  program 
offerings  or  program  sources  would  be  increased. 

8.  Adopting  a  rule  that  banned  or  limited  network  acquisition  of  options, 
exclusivity  or  spin-off  protection  would  have  more  pronounced  effects  than 
those  resulting  from  the  financial  interest  and  syndication  rules.  Pro¬ 
hibiting  or  limiting  options  would  make  seme  programs  exhibited  on  a  network 
available  earlier  for  purchase  by  other  networks.  Banning  or  limiting  spin¬ 
off  protection  would  make  a  few  new  program  series  available  for  bidding 

by  other  networks.  Banning  or  limiting  network  exclusivity  would  probably 
result  in  the  earlier  release  into  syndication  of  some  program  series.  Such 
rules  would  also,  however,  reduce  network  incentives  to  engage  in  program 
development  and  force  a  larger  share  of  the  development  process  to  be  borne 
by  the  suppliers  themselves.  If  the  effect  were  to  raise  program  develop¬ 
ment  costs,  the  networks  likely  would  choose  to  program  fewer  hours,  air 
less  costly  (lower  quality)  programs,  or  seme  combination  of  the  two.  Such 
rules  would  not  diminish  network  bargaining  power,  increase  the  choices 
available  to  viewers  or  increase  producers'  profits  and  would  likely  increase 
concentration  among  network  program  suppliers. 
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The  contractual  provisions  at  issue  appear  to  provide  an  efficient  system 

for  financing  and  developing  new  programs.  We  cannot  say  with  assurance, 

however,  that  the  precise  extent  of  protection  afforded  the  networks  by 

these  provisions  is  just  sufficient  to  compensate  them  for  undertaking  the 

role  of  financier  and  developer.  Therefore,  we  cannot  be  certain  that  the 

extent  of  protection  granted  by  the  provisions  is  not  designed  in  part  to 

*/ 

forestall  or  deter  a  new  network  entrant.—  Nor  do  we  know  of  any  sound 
method  by  which  to  resolve  that  question.  What  is  apparent,  however,  is  that 
if  such  a  scheme  to  deter  entry  by  use  of  such  provisions  were  adopted, 
it  would  meet  with  limited  success  at  best.  The  extent  of  new  entry  into 
network  program  supply  is  so  great  that  a  new  network  would  have  little 
difficulty  acquiring  programs  from  new  suppliers.  Moreover,  none  of  the 
foregoing  contractual  provisions  inhibits  a  nascent  network  frcm  purchasing 
new  programs  from  established  suppliers.  Banning  or  limiting  options, 
exclusivity  or  spin-off  protection  would  therefore  do  little  or  nothing  to 
increase  competition  among  existing  networks  or  to  reduce  entry  barriers 
confronting  potential  network  entrants. 

9.  During  the  1960 's  the  Conmission  was  earnestly  and  insistently  pressed 
to  regulate  the  terms  of  network  program  supply  contracts  that  allocated 
subsequent  financial  interests  in  programs  between  networks  and  their  suppliers. 


V  To  illustrate,  provisions  granting  networks  a  number  of  option  years  on 
new  entertainment  series  seem  clearly  to  make  the  network  program  supply 
process  more  efficient.  However,  this  does  not  mean  that  when  a  network 
obtains,  for  example,  six  option  years,  this  number  is  precisely  the 
amount  necessary  to  compensate  the  network  for  developing  and  investing 
in  the  series.  Perhaps  five  option  years  would  be  sufficient  for  that 
purpose.  The  network  may  have  paid  for  the  sixth  year  (rather  than,  for 
example,  obtaining  five  option  years  and  paying  a  lower  license  fee)  in 
order  to  assure  the  network  the  ability  to  keep  the  series  from  another 
network  for  one  extra  year. 
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In  the  1970's  the  Commission  has  been  beseeched  to  regulate  such  contracts' 
option,  exclusivity  and  spin-off  terns,  which  allocate  additional  property 
rights  between  the  two.  Unless  the  Commission  determines  to  withdraw  from 
the  business  of  reviewing  and  regulating  the  terms  of  network  program 
supply  contracts,  it  can  expect  in  the  future  to  receive  further  pleas  that 
the  Commission  limit  or  ban  a  particular  contractual  practice  because  it 
harms  the  public  interest  and  undermines  the  Commission’s  goals  of  stimulating 
diversity,  responsiveness  to  local  concerns  and  competition.  It  is  not 
possible  to  predict  which  specific  provisions  will  be  challenged  in  the 
future,  because  the  number  of  provisions' in  their  agreements  allocating 
duties,  rights  and  liabilities  between  network  and  supplier  is  quite 
substantial.-  Based  upon  our  assessment  of  the  issues  presented  to  the 
Network  Inquiry,  it  is  nevertheless  possible  to  explain  the  analytical 
framework  the  Commission  should  impose  on  such  contentions. 

Careful  examiination  of  appeals  that  the  Commission  remedy  or  revise 
network  program  procurement  practices  will  reveal  that  such  appeals  almost 
invariably  rest  upon  one  or  more  of  three  distinct  allegations.  Only  the 
third  type  calls  for  any  substantial  FCC  scrutiny. 

One  allegation  is  that  networks  employ  bargaining  power  to  exact  "unfair" 
or  "excessive"  terms  or  "low"  prices  frcm  program  suppliers.— Z  Such  allega- 


V  See  PP-  162-72,  supra.  Seme  possible  future  challenges  are  analyzed 
in  the  preceding  chapter. 

This  allegation  is  often  expressed  in  the  form  of  a  complaint  that  networks 
favor  those  programs  in  which  they  obtained  the  provisions  being  challenged. 
Unless  some  policy  is  violated  by  the  acquisition  of  these  rights,  however/ 
there  is  no  reason  to  fear  or  prohibit  networks  favoring  programs  in  which" 
they  have  been  obtained.  Thus,  networks  presumably  favor  proqrams  for  which 
they  obtained  low  license  fees  or  which  they  expect  to  attract  large 
audiences.  One  cannot  urge  that  this  favoritism,  be  prohibited  without 
demonstrating  that  public  policy  is  violated  by  networks  obtaining  low  license 
fees  or  large  audiences. 


-552- 


tions  should  not  be  of  concern  to  the  Commission,  for  they  raise  only  the 
question  whether  program  suppliers  have  been  sufficiently  compensated  for 
their  work.  The  networks,  even  if  exercising  ccmplete  monopsony  power, 
cannot  pay  less  for  a  program  than  the  value  the  supplier's  resources 
have  in  their  best  alternative  use.  The  assertion  that  networks  can  or  will 
acquire  programs  for  less  than  their  costs  simply  will  not  withstand  scrutiny. 
Once  it  is  understood  that  networks,  no  matter  how  powerful,  cannot  purchase 
programs  at  rates  that  are  unprofitable  for  suppliers ,  contentions  that 
contract  terms  harm  suppliers  can  be  seen  for  what  they  are  allegations 
that  suppliers  are  not  paid  as  much  as  they  would  prefer.  Most  importantly , 

the  public  interest  -  the  interest  of  viewers  in  receiving  numerous, 

diverse,  quality  programs  from  which  to  choose  —  is  not  implicated  by  such 
contentions.  Moreover ,  even  if  viewers  were  aided,  in  some  indirect  manner, 
by  increasing  producers'  income  at  the  networks'  expense,  this  redistribution 
of  profits  cannot  be  achieved  without  regulating  substantially  all  terms, 

V 

including  the  license  fee,  of  network  program  supply  contracts. - 

A  second  allegation  that  may  form  the  basis  for  a  plea  for  FCC  regulation 
of  network  program  supply  contracts  is  that  the  networks  collude  with  respect 
to  the  terms  of  these  contracts.  We  have  not  discovered  evidence  of  such 
collusion,  although  we  did  not  search  systematically  for  it.  Further,  we 
believe  that  the  networks  would  find  such  an  arrangement  difficult  to  enforce 
privately. —  The  more  important  point,  however,  is  that  the  Commission  simply 


*/  See  pp.  171-72;  335-47,  supra. 
**/  See  pp.  491-92,  supra. 
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lacks  the  expertise  or  resources  to  investigate  such  allegations  and  to 
obtain  effective  relief  where  collusion  exists.  If  the  networks  do  collude, 
the  Department  of  Justice,  armed  with  the  antitrust  laws  and  their  attendant 
criminal  and  wide-ranging  injunctive  sanctions  and  staffed  with  thousands 
of  trained  investigative  agents,  is  much  better  equipped  to  resolve  such 
allegations  and,  if  they  are  true,  to  seek  effective  sanctions. 

The  third  allegation  argues  that  network  practices  disadvantage  new 
networks  by  increasing  the  entry  barriers  such  potential  entrants  would 
otherwise  confront.  It  is  to  this  appeal  that  the  Commission  should  be 
responsive,  for  these  appeals  do  allege  a  harm  to  viewers  interests,  and 
this  is  a  type  of  harm  existing  networks  surely  have  incentives  to  inflict. 

Resolving  contentions  that  network  contractual  practices  have  an 
exclusionary  effect  is  not  easy  because,  of  course,  every  supply  contract 
somehow  "disadvantages"  competitors  of  the  purchaser.  Thus,  when  an  existing 
network  orders  a  one-hour  variety  special  it  denies  that  program  to  a 
potential  entrant  as  well  as  to  its  two  established  competitors .  We  have 
argued  that ,  given  the  competitive  structure  of  the  program  supply  industry , 
so  long  as  such  contracts  do  not  prevent  other  networks  from  obtaining 
similar  (rather  than  identical)  programming  or  appear  to  serve  a  valid 
business  purpose  other  than  simply  forestalling  entry ,  such  contracts  or 
contract  provisions  should  not  be  struck  down  on  grounds  that  they  are 
exclusionary  or  foreclose  entry.  To  act  otherwise  is  akin  to  tilting  at 
windmills.  If  competitors  can  obtain  similar  programming  they  suffer  no 
peculiar  disadvantage  and  if  program  supply  practices  are  efficient  we  should 
expect  new  competitors  to  emulate  them  rather  than  ask  tribunals  to  strike 


them  down. 
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The  possibility  remains  that  contractual  provisions,  not  anti¬ 
competitive  in  the  main,  may  be  so  broad,  lengthy  or  all-enccmpassing  as 
to  achieve  more  than  is  necessary  to  conduct  business  efficiently  and 
exhibit  substantial  exclusionary  effects.-  Such  provisions  are  extremely 
difficult  to  identify  because  there  is  no  clear  competitive  model  against 
which  to  test  them.  Because  there  are  only  three  substantial  corrmercial 
television  networks,  and  there  have  never  been  more  than  three,  there  is 
no  benchmark  against  which  to  measure,  for  example,  a  talent  exclusivity 
clause  or  a  provision  governing  the  number  of  repeats  to  determine  whether 
the  network  has  obtained  more  protection  than  is  necessary  to  conduct  business 
efficiently.  Thus,  where  the  allegation  is  not  that  the  challenged  provision 
is  per  se  a  mere  exclusionary  device  but  rather  achieves  an  unreasonable 
extent  of  foreclosure,  the  claim  will  be  difficult  to  judge. 

We  believe  two  principles  should  govern  resolution  of  such  a  contention. 
First,  our  examination  of  the  nature  and  structure  of  program  supply  con¬ 
vinces  us  that  the  dominant  networks  are  unlikely  to  be  able,  by  their 
contractual  arrangements  with  program  suppliers,  to  forestall  entry  by  new 
networks.  No  such  agreement  provision  is  likely  to  have  a  substantial 
deterrent  effect.— 7  Consequently,  rather  than  devoting  substantial  atten¬ 
tion  to  whether  a  particular  practice  has  been  abused,  the  Commission  should 


V  See,  e.g. ,  p.  550,  supra. 

**/  Where  it  can  be  said  that  this  is  clearly  not  the  case,  grounds  for 
FCC  intervention  will  be  established. 
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consider  whether  it  can  take  steps  to  remedy  the  underlying  causes  of 
the  difficult  problem:  the  fact  that  only  three  principal  networks  exist. 

In  short,  if  the  Commission  wishes  to  undertake  potentially  significant 
measures  to  reduce  the  actual  and  potential  harm  caused  by  the  fact  that 
most  viewers  can  choose  among  only  three  commercial  networks,  it  should 
look  beyond  the  terms  of  contracts  between  these  networks  and  their  suppliers. 
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